The Assertive Presidency — Understanding Preemptive Executive

Pressure on Foreign Policy Legislation in the US

Von der Philosophischen Fakultit der Gottfried Wilhelm Leibniz Universitdt Hannover zur
Erlangung des Grades

Doktor der Philosophie (Dr. phil.) genehmigte Dissertation von

von Jakob Wiedekind

2023



Referentin: Prof. Dr. Christiane Lemke
Korreferent: Prof. Tama, PhD
Korreferent: Prof. Dr. Dominic Nyhuis

Tag der Promotion: 27.06.2023



Abstract:

The specter of an increasingly uneven distribution of power between the Executive Branch and
Congress looms large in scholarship on the separation of powers in American government. This is
particularly evident in the design and exercise of foreign policy. While the presidents’ use of
legislative powers like the veto has been studied extensively, I argue that preemptive presidential
interventions during the process of lawmaking are a subtler and less politically costly tool that is
more important than scholars realized. This project focuses on American foreign policy lawmaking
and examines the extent to which it is characterized by presidential assertiveness communicated
to Congress through a hitherto understudies tool of executive intervention. Specifically, I seek to
understand how contemporary presidents use Statements of Administration Policy (SAPs), a
relatively new class of executive communications designed to preemptively intervene in key
legislation as it is drafted in Congress. Delivered at a crucial intervention point along the legislative
process, these communications provide a key opportunity for presidents to challenge specific
provisions. Embedded in the broader discourse on struggling congressional checks on the
executive, this project fills a gap in the understanding of the dynamics that shape the balance of
power between Congress and the president. I find that interbranch confrontations increased
significantly after the critical juncture of 9/11 and that Congress gradually expanded the use of its
authorization leverage over time. In addition, two contextual predictors of increasing presidential
assertiveness in preemptive messages to Congress stand out: divided government and presidential
election years. My results indicate that presidents still cannot achieve many of their foreign policy
goal without negotiating with Congress within contested bargaining procedures. Overall, my
dissertation makes three principal contributions to the ongoing research on domestic underpinnings
of US foreign policy: First, my findings quality the image of unchecked presidential discretion and
highlight the continuous relevance of interbranch contestation in foreign policy. Second, I show
that the mechanisms of change as laid out by historical institutionalism are useful for explaining
long-term shifts in interbranch dynamics. Third, I introduce a novel assertiveness-score based on
a relatively new source of presidential position language, which can be adapted for other research

purposes.
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1 Introduction: A Contested Balance of Power under Pressure

The specter of an increasingly uneven distribution of power between the Executive Branch and
Congress looms large in scholarship on the separation of powers in American government (Howell
2003, Rudalevige 2006, Young 2013, Bolton and Thrower 2016; Kriner 2018a). Interbranch
dynamics reveal institutional tensions that are often at the forefront of the public and academic
discourse on legislative bargaining especially in settings of divided government (Key 1964;
Krehbiel 1998; Lindsay 2018; Bolton and Thrower 2022). Declining legislative productivity
(Binder 2015, 2018; Kirkland and Phillips 2018; Marshall and Haney 2022) and the propensity for
executive unilateralism (Lowande 2014; Waber et al. 2018; Barber et al. 2019) received much
scholarly attention and both are commonly associated with weaker congressional checks on
presidents in foreign policy. However, we know little about preemptive presidential position
language and its connection to congressional voices in foreign policy expressed through legislating
authorizations. Therefore, this project focuses on American foreign policy lawmaking and
examines the extent to which it is characterized by presidential assertiveness communicated to
Congress through a hitherto understudies tool of executive intervention. Specifically, I seek to
understand how contemporary presidents use Statements of Administration Policy (SAPs), a
relatively new class of executive communications designed to preemptively intervene in key
legislation as it is drafted in Congress. Embedded in the broader discourse on struggling
congressional checks on the executive (Weissman 1995, Cooper 2017, Binder et al. 2020), this
project fills a gap in the understanding of the dynamics that shape the balance of power between
Congress and the president.

In 2015, in his SAP to the House of Representatives, President Obama prepared his veto
of a recurring authorization legislation called the National Defense Authorization Act (NDAA).
He emphasized that multiple sections would “[...] violate constitutional separation-of-powers
principles [...].” (The White House 2015a). The veto was sustained, but the revised bill still
contained several objectionable provisions meaning that Congress had forced the president’s hand
on selected issues, which Obama addressed in the corresponding signing statement (The White
House 2015¢). Similarly, one of President Trump’s most notable legislative actions in his final
year in office was the veto of the NDAA for the fiscal year 2021. In his veto message to the House

of Representatives, he condemned the authorization bill as “[...] a ‘gift’ to China and Russia” and
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lamented multiple congressional efforts to limit his latitude in foreign policy (The White House
2020a). He signaled his opposition early by sending an SAP to the House before to the bill reached
the floor for a vote. In the end, Congress prevailed and overrode his veto. SAPs are used to signal
presidential opposition early, and they highlight congressional efforts to impose legislative
constraints on presidents through the authorization leverage. In March 2023, a longstanding
bipartisan effort by lawmakers to reclaim congressional war powers culminated in the successful
passage in the Senate of legislation to repeal the 1991 and 2002 authorizations for the use of
military force against Iraq. Pending House consideration, Senator Todd Young, a Republican
representing Indiana, emphasized that the “passage of this bill with strong bipartisan support takes
us a step closer to restoring the proper role of Congress in authorizing military force and
affirmatively stating when conflicts are over” (Young 2023). These brief examples suggest that
authorization legislation is a prominent expression of the contested balance of power between
presidents and Congress in foreign policy.

The executive-legislative relationship influences legislative outcomes, but presidential
interventions can take a variety of forms. Statements of Administration Policy (SAPs) stand out as
they provide a particularly revealing and sophisticated mechanism for presidents to emphasize
their positions on pending legislation. They tend to attract less public attention than a veto message
and provide presidents with unique opportunities to make decisive statements about the substance
of legislation before to it is enacted. As such, they highlight legislative battles between presidents
and Congress as they unfold. However, extant literature so far tends to overlook this important
interbranch dynamic and consequently underestimates congressional efforts to constrain the
executive in foreign policy (Canes-Wrone et al. 2008; Binder et al. 2020; Marshall and Haney
2022). Analyzing the extent to which presidents challenge legislative content with assertive SAPs
provides an important perspective on legislative bargaining.

Few studies focus on SAPs (Rice 2010; Kernell et al. 2019; Guenther and Kernell 2021),
and none concentrate on foreign policy lawmaking. This is a serious gap, as several studies clearly
show that SAPs affect the content of legislation and directly address legislators, highlighting their
value in presidents’ legislative toolkit (Kelley and Marshall 2008, 2009; Lewallen 2017; Guenther
and Kernell 2021). To substantiate their importance for presidents, Guenther and Kernell (2021)
find convincing evidence for the argument that veto threats in SAPs are credible and that they

increase the likelihood that Congress will substantially adjust or delete the targeted section (ibid.:
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9 f.). Yet, we know little about how presidential position language in SAPs changes in the policy
area where they are most powerful and how these changes unfold over time and in response to
contextual determinants.

The prevailing view in the literature is that presidential power has grown over time and
that it is most pronounced in foreign policy where congressional oversight and legislative
constraints are in constant decline (Rudalevige 2006: Fowler 2015; Binder et al. 2020). I argue
that assertiveness in SAPs is an expression of presidential dominance in this policy area that is
being challenged by congressional action. Challenging images of unchecked presidents, I argue
that Congress has adapted to the growth of presidential power in foreign policy by forcing the
president to negotiate key foreign policy provisions in the context of authorization legislation
where lawmakers remain powerful. Therefore, my research is guided by this research questions:
To what extent and under what conditions do presidents challenge foreign policy legislation
through SAPs?

In sum, this project addresses one of the most enduring and dynamic rivalries in American
government: that between Congress and the president. The balance of power in this contentious
relationship is difficult to ascertain because the extent of a presidential power is elusive and
congressional means of checking the executive are constantly evolving, which is in many ways a
result of constitutional ambiguity. By tracing presidential assertiveness in SAPs over time and by
weighing the role of congressional action and contextual factors such as the composition of
government, this project offers an original contribution to the rich research tradition on the checks-
and-balances system and the domestic underpinnings of American foreign policy. Congress and
the president remain institutions embedded in the system of shared powers. However, the arena in
which these interbranch dynamics play out has shifted significantly toward the early stages of
legislating authorizations for foreign policy. Indeed, the American political system is designed to
encourage contestation and interbranch pressure. To gauge the propensity for interbranch rivalry
in more detail, the next section examines the structural forces designed to sustain interbranch
contestation as a mechanism to guard against unchecked executive power. This provides the
background for my main arguments, which illuminate patterns of change in interbranch dynamics
that are animated by the tension between expansions of presidential power and legislative

constraints.



1.1 The American Political System and Interbranch Dynamics

The Constitution establishes a complex system of checks-and-balances that is designed to
prevent each branch of government from expanding its power through permanent and contested
diffusion of the same (Levitsky and Ziblatt 2018: 119). One of the clearest examples of this can
be found in the legislative process, which is at the heart of my institutional perspective on
interbranch dynamics: Congress is the legislative body responsible for drafting and passing
legislation. However, no bill can be become public law without the signature of the president. In
contrast, presidents cannot spend money on their foreign policy goals unless Congress first
authorizes and appropriates it. In the legislative process, multiple powers divided between the
branches, such as Congress’s power of the purse or the president’s dominance in foreign policy,
converge to form the contested foundation of foreign policy. Thus, the Constitution invites
interbranch rivalry that forces all branches of government to interact and incentivizes them to
exercise their respective powers, which is particularly evident in lawmaking (Quirk and Binder
2006). I explore these connections in more detail from a conceptual perspective in chapter 4.

Presidents are naturally drawn to trying to shape legislative outcomes or as Herbert et al. put
it: “in pursuit of success and a lasting legacy, presidents try to shape the nation’s laws.
Unfortunately, from their perspective, the primary responsibility for passing laws lies not in the
White House, but with Congress.” (2019: 157). However, disputes over the details of legislative
compromises animate interbranch tensions and the consequential question, particularly in foreign
policy, is the extent to which interbranch dynamics continue to matter in the face of growing
presidential power. Previous research overwhelmingly suggests that presidents dominate foreign
policy (Wildavsky 1966; Silverstein 1997; Howell 2003; Schlesinger 2004; Rudalevige 2006;
Fisher 2008, Canes-Wrone et al. 2008; Griffin 2013; Christenson and Kriner 2017). A more recent
study that examines presidential discretion across policy areas confirms the prevailing conclusion
that presidents have more discretion in foreign policy and that this advantage also encourages
executive action (Lowande and Shipan 2021). However, there is much uncertainty about the
significance of particularly important and recurring legislation and presidential interventions in it.

The systemic propensity for interbranch contestation is also embedded in the electoral
process. The U.S. electoral system requires that the executive branch and the members of both
houses of Congress are to be elected independently. Therefore, the relevant elements to consider

here are the different electoral constituencies in the U.S., and the different terms of office between
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and within the branches. Thus, a single-member plurality in each state determines the composition
of the electoral college, which then elects the president and vice president, who serve four-year
terms. Hence, presidents in the United States are elected by what scholars have termed to be ‘quasi-
direct or ‘indirect* elections, in which the individual voter is separated from the outcome of the
election by more than one vote or decision (see, among others, Sartori 1994: 107f.; Reeve and
Ware 2014). Members of the House of Representatives, on the other hand, are directly elected in
their respective districts for two-year terms, while Senators are also directly elected in their states
for six-year terms. Presidents can serve a maximlum of two terms, while Representatives and
Senators are not subject to term limits.

Such structural differences are directly related to the forms of interaction between the
branches and the system of checks and balances (Riley 2010: p. 16). These electoral components
of the American political system induce and foster rather than mitigate confrontational policy goals
and thus interbranch rivalry, regardless of the expansion of presidential power. Echoing James
Madison in “Federalist No. 46, James Thurber and Jordan Tama declare this electoral disconnect
to be “[...] the greatest source of conflict between the president and Congress [...]." (2018: 9). The
size and diversity presidential constituencies, along with separate election cycles, foster a strong
unity of office, while their tenure is largely divorced from congressional approval — with the
obvious exception of impeachment. Thus, despite different electoral processes, both branches of
government must work together to draft and enact laws. They are separate but equal branches that
check each other’s powers in order to uphold the principles of democratic government. This
project’s examination of the role and scope of executive communications directed at Congress
during the foreign policy legislative process seeks to contribute to the ongoing efforts to unravel
the complexities surrounding the contested balance in the face of assertive presidents.

Indeed, presidential power is rather elusive in terms to the constitutional latitude, which
Michael Genovese described as “[...] specific in that some elements of presidential power are
clearly spelled out [...]; obscure in that the limits and boundaries of presidential power are either
ill-defined or open to vast differences in interpretation [...]." (2012: 9). Thus, there is a certain
lack of constitutional guidance when it comes to the scope of presidential power, which allows for
considerable latitude (Levitsky and Ziblatt 2018: pp. 121). Against this background, Terry Moe
and William G. Howell argue that



“Presidents have incentives to expand their institutional power, and they operate within a
formal governance structure whose pervasive ambiguities — combined with advantages inherent
in the executive nature of the presidential job — give them countless opportunities to move

unilaterally into new territory [...].” (1999: 871).

Hence, the authors point to a distinct advantage in the nature of executive action over legislative
action. The bottom line is that presidential power and its expression in legislative interventions is
not a fixed point of reference over time, but rather a dynamic constant that is largely moderated by
the executive ambition to facilitate favorable outcomes and congressional countermeasures.

SAPs are a vehicle for executive intervention in lawmaking, and analyzing the extent of their
assertiveness promises to shed light on an indicator of change in the institutional interplay that
previous work has either underestimated or ignored altogether. To address this caveat, I develop a
novel assertiveness-score and explain its variation with the critical juncture of 9/11, gradual change
and three contextual factors (composition of government, levels of polarization in Congress and
presidential approval ratings). In this way, the present research project sits at the intersection of
two prominent and related analytic approaches to executive-legislative relations in foreign policy:
analyzing patterns of interaction in the legislative arena and tracing presidential dominance in
directing American engagement in international affairs. I argue that SAPs provide an accessible
and important tool for presidents to intervene preemptively in foreign policy legislation. In sum,
constitutional factors such as the parameters of elections and shared powers mandate interbranch
contestation that appears to be characterized by presidential dominance. However, historical
patterns of interbranch dynamics suggest that Congress can assume a more active role in foreign
policy making in the face of growing presidential power. In this thesis, I suggest that the patterns
of change identified by historical institutionalism (gradual change and critical junctures) can help
to organize the temporality of shifts in interbranch relations and to disentangle interbranch
dynamics.

In the next subchapter, I provide a brief history of the growth of presidential power in foreign
policy after World War II under the impression of rising American hegemony on the world stage.
I emphasize that the shift toward liberal internationalism as the salient guiding principle of
American engagement in world affairs contributed to the accentuation of executive power (Nye
2019, 2020). This adds important context to my institutional perspective on the domestic

foundations of American foreign policy. Finally, “time and history matter in the study of
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presidential power. Presidencies do not occur in a vacuum; they are located at a particular point in
history.” (Burke 2916: 137). Therefore, the following sections provide a brief history of how

presidential power has grown substantially over time — and especially in response to crises.

1.2 A Brief History of Presidential Power

The American Constitution defines the general and rather ambiguous rules of interbranch
dynamics. More fundamentally, it defines the limits and framework for all governmental activities
in general, and establishes a complex system of separate institutions that share powers and
responsibilities. The reference points for Congress and the president are the first two articles of the
American Constitution. There, the explicit powers of Congress far exceed those granted to the
executive branch, which initially put Congress in the driver’s seat of policymaking for much of
the 19" century. Both the scope and the position of Article 1 speak to the fact that Congress is
designed to be the center of American democracy, representing the people who ordained and
established the American Constitution itself. As a result, the core procedural steps of lawmaking
are assigned almost exclusively to Congress.

Initially, the presidency was little more than an administrative body that was largely
controlled by Congress. However, the balance of power between the branches began to shift in the
wake of the rapidly growing complexity of the domestic and especially international contexts of
the 20™ century. The two world wars and Woodrow Wilson’s vision of liberal internationalism,
the financial turmoil of the late 1920s, and the onset of the Cold War are obvious manifestations
of these seismic shifts that drew an initially reluctant America into complex world politics and
added considerable weight to the importance of American foreign policy. Looking inward, these
shifts exerted external pressure on a political system that had to adapt quickly and meaningfully.
Now, it was the presidency that proved capable of meeting these new and complex challenges far
more efficiently than Congress. As Richard Neustadt noted: “Power problems vary with scope and
scale of government, the state of politics, the progress of technology, the pace of world relations.”
(1990: 4). The magnitude of global affairs was increasingly different from what the framers of the
Constitution could possibly have anticipated, making it more difficult to apply the Constitution’s
principles without interpreting them in light of America’s changing role in the world. The
challenges of international relations demanded the kind of swift action that only the executive,

with its unity of office, could provide. Put another way, presidents are not inhibited by the
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collective action problems that Congress typically faces in making decisions on complex problems
(Moe 1995: 437; Moe and Howell 1999: 871).

In fact, Congress initially supported the growth of presidential power with the
Reorganization Act of 1939 (PL 76-19), which largely responded to the popular call for a strong
presidency in response to the Great Depression. This legislative adjustment ultimately contributed
to the rise of the American welfare state. In the aftermath of World War II and at the dawn of the
Cold War, America’s position at the center of the global stage demanded swift action that was
intuitively anchored in the Oval Office. As the U.S. began to fully identify itself as the leader of
the West, presidents became the embodiment and the anchor for a more interventionist mindset.
More importantly, constitutional ambiguity enabled the growth of executive power to be
implemented in the first place, setting in motion a constant back-and-forth between presidential
assertiveness and congressional efforts to reassert power. But this is best thought of not as a simple
zero-sum game in which one branch gains power only to the extent that the other loses it. Instead,
attention to disturbances in the multidimensional balance of power tends to increase when
Congress is concerned about the role and reach of the presidency and responds by attempting to
reinvigorate its checking capabilities.

The contemporary legislative branch is often seen as unwilling or unable to do much about
presidential assertiveness, especially in the face of rising partisan polarization paralyzing that
paralyzes the institution and reduces the chances of bipartisan compromise across the full range of
policy areas — as Jennifer Wolak aptly puts it: “Legislative debates are defined by gridlock and
stalemate, with partisan showdowns that lead to government shutdowns. Policy progress seems
scarce, and political compromises appear uncommon.” (2020: 2). If policy progress in general is
difficult for Congress, what could it possibly bring to bear in a contested balance of power with
presidents who challenge foreign policy legislation aggressively? How far do executive challenges
go in terms of the extent to which they preemptively challenge the content of legislation? These
questions underlie my research interest.

As a manifestation of the interbranch rivalry, historical patterns indeed show periods of
significant conflict as well as cooperation between Congress and the president (Jones 1999, 2005;
Burke 2016) — think of the New Deal era under Franklin D. Roosevelt (1933-37) or the Great
Society years (1964-66) under Lyndon B. Johnson as examples of said cooperation, and the fierce

interbranch battles during much of the George W. Bush administrations and the second Obama
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administration as periods of significant contestation. Historical context weighs heavily on
interbranch relations. For example, the Vietnam War and the Watergate-Scandal unfolding in the
1970s motivated decisive pushbacks against the growth of presidential power, while the exogenous
shock of 9/11 led to a marked centralization of executive power in the White House (Rudalevige
2006). It follows that it is the combination of external pressure, presidential assertiveness, and
congressional activity that continue to interpret constitutional ambiguity and presidential latitude
in foreign policy.

Expansions of presidential power have often been made possible by conducive public
opinion. The public demand for presidential leadership in the early stages of the 20" century is
particularly evident in the fact that Franklin D. Roosevelt was the first president to break with
George Washington's tradition of limiting the maximum number of presidential terms to two. The
Twenty-second Amendment, which enshrined this convention in the Constitution, did not pass
Congress until 1947. This means that the distance between what the constitutional blueprint could
provide clear guidance on and what the presidency began to entail either by presidential demand
or by congressional deferral in the face of America’s rise to international hegemony grew
significantly over time. Contemporary research shows that moments of crises loosen both public
and congressional constraints on presidents (Young 2013; Lowande and Rogowski 2022). As a
result, presidential power grows significantly under the impression of crises. “Thus, in some ways,
the presidency is less an outgrowth of constitutional design and more a reflection of ambitious
men, demanding times, exploited opportunities, and changing economic and international
circumstances.” (Genovese 2012: 19).

Congress, at times increasingly concerned about the role and reach of the president, has
passed landmark legislation such as the War Powers Resolution of 1973 (PL 93-148) and the
Legislative Reorganization Acts of 1946 (PL 79-601) and 1970 (PL 91-510), all of which were
designed to curb presidential power. Thus, interbranch relations in foreign policy are arguably best
thought of as a contested balance in which Congress grapples with contemporary presidential
dominance in foreign policy. The brief review of historical trends illustrates that while the
Constitution provides certain guardrails, it remains vague in many respects with open-ended
implications for foreign policy. The upper hand of presidents in the ensuing power struggle to
direct America’s engagement in international affairs was most notably diagnosed by Arthur

Schlesinger's seminal work “The Imperial Presidency” (2004), which found a rather unconstrained
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presidency in the context of the Vietnam War. Several scholars see a similar expansion of
presidential power in the aftermath of 9/11 and President Bush's use of military force in the context
of the war on terror — as noted above (Cooper 2017; Rudalevige 2006; Fisher 2013).

It is crucial to emphasize that interbranch contestation is not simply a dynamic that is driven
by the exigencies of history or the assertiveness of presidents. Rather, the very design of
interbranch interactions guarantees a certain degree of friction. The Constitution is vague in many
ways, but rather clear on one key message: power is to be divided and reciprocally checked, which
is what invites contestation in the first place. As one of the key authors on presidential power,
Richard Neustadt, noted of the relationship between president and Congress: “Their formal powers
are so intertwined that neither will accomplish very much, for very long, without the acquiescence
of the other.” (1990: 32). Overall, this subchapter demonstrates that the long-term perspective on
assertiveness reveals shifts in interbranch dynamics. Accordingly, I emphasize the temporal
dimension in this accurate picture of interbranch dynamics with my arguments based on historical
institutionalism. The critical juncture argument posits that congressional acquiescence to
presidential power expansion fades, leading to resurgent interbranch struggles over foreign policy.
The gradual change argument examines the extent to which presidential preemptive action is a
response to increasing congressional pressure on foreign policy legislation over time. I therefore
propose a revision of Neustadt’s argument: Their formal powers are so intertwined that presidents
are not imperial for long before congressional checks adapt. The Assertive Presidency as put forth
in this thesis is neither unchecked nor imperial because executive position language in SAPs that
target NDAAs reveals the prevalence of congressional voices in foreign policy. I elaborate on these

arguments in more detail in the next section.

1.3 Introducing my Main Arguments and Subject of Study

I develop and evaluate three central arguments in light of my research interest: First, I argue
that executive assertiveness in preemptive SAPs increased as permissive conditions for
presidential leadership began to fade after the critical juncture of 9/11. Moments of crisis increase
congressional support for presidential discretion in emergency response, but checks on executive
power recalibrate as the immediacy of the exogenous shock fades (Mahoney and Thelen 2010;
Hacker et al. 2015). Consequently, interbranch dynamics exhibit a lasting legacy of the critical

juncture as resurgent congressional control through the power of the purse contests expanded
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presidential preeminence in foreign policy. Drawing on institutional theory, I call this the critical-
Jjuncture-argument (Capoccia and Keleman 2007; Capoccia 2015). I argue that a key identifier of
a critical juncture is its lasting legacy in interbranch dynamics. Thus, there should be a clear pattern
of change in presidential preemptive assertiveness that represents a notable shift in the years
following the juncture.

Permissive conditions in response to the exogenous shock amplify presidential unilateralism
and contribute to the centralization of executive power in the White House. At such formative
moments in time, presidents exert considerable control over the response to the crisis (Young 2013;
Tarrow 2017). Conducive contextual factors, such as broad public support and congressional
inclinations to defer to presidents for the response to emergencies accentuate relaxed constraints.
The resulting expansions of executive power are difficult to roll back. Therefore, the American
political system, particularly congressional checks, has struggled with extensively fortified
presidential dominance in foreign policy. As President George W. Bush’s popularity waned in the
wake of the costly wars in Iraq and Afghanistan, public pressure to balance the growth in
presidential power increased. Hamstrung by partisan polarization and diminished public trust,
lawmakers turn to their power of the purse to reinforce congressional voices in foreign policy. This
is when presidential assertiveness increases distinctly, echoing the lasting legacy of 9/11.

Second, I argue that presidential pressure in SAPs gradually became more decisive over time
in response to lawmakers’ increased use of their authorization leverage to channel their control
over the budget. I argue that this is a strategic adjustment in the face of growing presidential power
in foreign policy and difficult legislative circumstances due to the prevalence of divided
government and ideological polarization (McKeon and Tess 2019; Carcelli 2022). Lawmakers,
often in a bipartisan effort, attach more foreign policy provisions to authorization legislation to
increase their prospects for passage despite presidential opposition. Rooted in historical
institutionalism, I call this incremental trend in interbranch dynamics the gradual-change-
argument (Streeck and Thelen 2005; Emmenegger 2021). It is incremental because the NDAA
gradually emerges as a prominent venue for legislating foreign policy provisions in the face of
growing executive pressure. Hence, I argue that the decline in oversight hearings (Fowler 2015)
and standalone legislation (Marshall and Haney 2022) are only limited indicators of congressional
efforts to balance presidential power. Congressional assertiveness gradually shifted to

authorization legislation, and this trend contributed to the emergence of the Assertive Presidency.
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This argument builds on historical institutionalism’s emphasis on the capacity for gradual
change in institutions. Institutional change is configured and shaped by the actors involved and by
the contextual factors at play between embedded institutions. Power asymmetries among actors
and variations in contextual factors install a constant degree of fluidity. Institutional continuity and
change coexist within the theory of gradual change because institutions constrain action and
engender agency simultaneously. Beneath the veneer of presidential dominance in foreign policy,
interbranch dynamics remain a constraining force on the presidents’ latitude in foreign policy. The
magnitude of presidential power, combined with polarization and divided government that impede
other legislative avenues of foreign policy influence, contributes to the gradual expansion of the
authorization leverage. Hence, I expect a pattern of change in presidential preemptive assertiveness
consistent with historical institutionalism’s longitudinal perspective on gradual change.

Third, I argue that divided government, ideological polarization in Congress, and presidential
approval ratings help to explain changes in the extent of presidential challenges expressed in SAPs.
Drawing on extant knowledge of interbranch-dynamics in the U.S. and heeding historical
institutionalism’s call for contextual awareness, I call this the contextuality-argument. The
composition of government matters because divided control of Congress and the presidency
accentuates interbranch tensions, which I expect to manifest in more assertive presidential
challenges (Kriner and Schwartz 2008; Guenther and Kernell 2021). The propensity for
presidential veto threats increases (Hassell and Kernell 2016), Congress is more likely to retaliate
against executive unilateralism (Howell 2003) and presidential opposition controls the legislative
agenda (Guenther and Kernell 2021), leading to a notable proliferation of statutory limits on
executive action, which is conditioned by the legislative capacity (Bolton and Thrower 2016).
Thus, interbranch contestation increases in divided government, which is why I expect more
assertive presidential position language in such settings.

Ideological polarization has become a pervasive phenomenon in American politics (McCarty
2019; Friedrichs and Tama 2022). I argue that presidential assertiveness increases in settings of
more pronounced partisan conflict in order to communicate to copartisans and the opposition those
matters on which the parties disagree (Hassell and Kernell 2016; McCarty 2019). Presidents seek
to assert their positions more aggressively in SAPs when polarization is high because they want to
ensure that they define the substance of partisan cues. In addition, ideological polarization

accentuates the competition between competing narratives on complex foreign policy issues. Thus,

1-12



assertiveness in SAPs serves the purpose of discourse control when polarized views challenge
presidential prerogatives in setting the foreign policy agenda. Moreover, a more ideologically
polarized legislature is prone to exhibit gridlock as lawmakers are more inclined to obstruct the
legislative process. I expect this to underscore the strategic value of must-pass authorization
legislation as a way to improve the prospects for passage of controversial provisions, which
resonates in increasing presidential assertiveness.

Finally, I argue that high presidential approval ratings encourage presidents to be more
assertive in their preemptive messages to Congress (Barrett and Eshbaugh-Soha 2007; Christenson
and Kriner 2019). Under the impression of more popular presidents, the political costs for
lawmakers of confronting presidential preferences increase (Canes-Wrone and de Marchi 2002;
Barrett and Eshbaugh-Soha 2007). Hence, presidential position language becomes more assertive
under conditions of high approval ratings because presidential popularity increases the executive’s
leverage over Congress in interbranch bargaining over contested provisions (Schorpp and
Finocchiaro 2017). Put differently, I expect presidents to leverage their popularity to exert early
legislative influence in anticipation of improved chances of congressional acquiescence. In sum, |
evaluate three central arguments in connection to my research interest: the critical juncture
argument, the gradual change argument and the contextuality argument. These arguments
encapsulate my expectations of how presidential assertiveness in SAPs has changed over time.
These patterns of change reveal broader trends in interbranch dynamics that shape the domestic
underpinnings of American foreign policy.

SAPs are a sophisticated class of executive communications to Congress that challenge
legislative content as it is drafted by lawmakers in the halls of Congress. Modern presidents, in
part because of the changing environment, have an abiding interest in how legislation is drafted,
and indeed get involved throughout the process accordingly — especially when it comes to foreign
and defense policy. This leads to a complex interbranch interplay, in which “[...] modern
presidents behave as though they are chief legislator in the U.S. political system.” (Kernell et al.
2019: 331). The list of formal measures that presidents have traditionally used to make their voices
heard in the halls of Congress includes signing statements (Evans 2011), proclamations
(Rottinghaus and Maier 2007), executive orders (Warber 2006) or efforts of collaboration with
sympathetic legislators, all of which “[...] have led them to be active participants throughout the
legislative process” (Ostrander and Sievert 2020: 1166).
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SAPs are of exceptional practical importance and analytical value among the many other
presidential means of accessing the legislative process for three reasons: First, presidents typically
offer detailed position language regarding specific provisions in the addressed bill that they dislike
or support. Hence, these oftentimes extensive and professionalized messages promise to provide a
more comprehensive picture of presidents’ legislative preferences. They cover both high priority
and less prominent issues as compared to assessments of presidential public statements, which
tend to focus exclusively on the former. Second, analyses of SAPs should complement and expand
our understanding of how interbranch dynamics play out in the legislative process. SAPs are
carefully crafted and strategically timed to intercept legislative content prior to the actual voting
procedure on both floors of Congress. Third, SAPs have only recently become an easily accessible
dataset thanks to Samuel Kernell and his colleagues (2005; 2019). So, unlike informal interbranch
consultations, SAPs provide systematic evidence of presidential interventions in the legislative
arena, which have only begun to receive systematic attention in scholarly work (e.g. Rice 2010;
Kernell et al. 2019).

The Office of Management and Budget (OMB) releases SAPs under the letterhead of the
Executive Office of the president (EOP), providing Congress with a straightforward description of
the president’s position on foreign policy legislation as it moves through the stages of lawmaking.
“By conveying the Administration’s opinion early on in the process, the President may stand to
gain a more favorable bill before the legislative process concludes.” (Stuessy 2016: 9). In other
words, SAPs generally represent a tangible and direct executive action intended to influence
legislation. As such, SAPs are issued to address specific provisions or sections of bills that
presidents oppose or support. SAPs only came into existence during the Reagan Administration,
so they are indeed a relatively recent addition to the presidential legislative toolkit.

From the beginning, their purpose has been to present a unified executive front to Congress
and to improve the coherence along the presidents’ guidelines within the executive branch as
negotiations with their constitutional counterpart unfold. It was the OMB Director David
Stockman, in 1982, who originally pushed for closer monitoring of congressional action on bills
by organizing bill-tracking teams to inform the OMB’s coordination of the executive branch’s
position in the negotiation process with Congress (Kernell et al. 2019: 336). In their early years,
SAPs were released exclusively for appropriation bills, which closely matched the OMB’s core

competencies, before they quickly expanding their scope to include “[...] most major bills reaching
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the House or the Senate floor.” (ibid.) by the mid 1980s. They work to identify specific provisions
or entire sections of the respective bill that presidents oppose to or find particularly favorable.
While the process of drafting SAPs largely rests within the OMB in collaboration with the relevant
executive agencies, the White House has the final say and approves them for release (Stuessy 2016:
6).

Over time, the OMB has accumulated a great deal of institutional memory, in part because
most of the people working there below the top-level of presidential appointees are civil servants.
This contributed to the professionalization of SAPs and led to this legislative tool becoming a
routine part of interbranch bargaining over contested outcomes. Kernell et al. aptly note that this
class of executive communications is distinguished by providing “[...] a more complete picture of
the president’s expressed preferences on legislation as it enters a chamber’s floor deliberations.”
(2019: 348). SAPs are carefully drafted, they aim to present a consistent message and their arrival
is strategically timed to the moment before the targeted bill reaches the floor of the respective
house of Congress. For this reason, Laurie Rice argues persuasively that SAPs are in fact “[...] all
the more consequential to our understanding of presidential power within the legislative process.”
(2010: 705). Far more than press releases, SAPs are clearly integral parts of presidential strategies
to achieve more favorable legislative outcomes before bills reach the White House for signature
(Stuessy 2016; Beckmann 2010; Hassell and Kernell 2016).! In sum, scholars agree that SAPs
provide a relatively new and important source for understanding presidential intervention in
lawmaking (Kernell 2005; Hassell and Kernell 2016; Kernell et al. 2019; Guenther and Kernell
2021; Lewallen 2017; Rice 2010). Overall, “[f]Jrom a president’s perspective, these documents
offer a great promise in asserting power.” (ibid.: 704). Building on these studies, I aim to sharpen
our vision of the true scope of executive challenges, and I connect my analysis to broader patterns
of change in interbranch dynamics.

Thanks to the work of Samuel Kernell, who in 2005, with the help of OMB staff, began
compiling substantive records of SAPs and making them available for scholarly work with the

assistance of OMB staff in 2005, this class of executive communications began to receive much

! As Kernell et al. (2019: pp.336) explain, bill trackers monitor subcommittee and committee negotiations on a given
bill and report their insights to the OMB. Then, various divisions within the OMB draft a sophisticated bill statement
designed to advocate for closer observation of presidential preferences in the targeted bill, which presidents
subsequently clear for release. SAPs are received by the respective chair of the responsible committee and Stuessy
(2016: p. 12) clarifies that “the intended audience of SAPs is primarily Congress.”.
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needed academic scrutiny. To this end, and many years later, in 2019, Kernell et al. (2019) released
all of the collected records of SAPs and made them available on the American Presidency Project
website. In the next subchapter, I briefly outline my empirical strategy for evaluating my main
arguments. In this light, I also point out my main contributions. Thus, the following paragraphs
describe how I aim to answer my research question and they highlight how the present study

contributes to the rich literature on interbranch dynamics between presidents and Congress.

1.4 The Empirical Strategy and Key Contributions

My research design utilizes a multi-method approach that works with linear regression models
and descriptive statistics to assess my three core arguments. I focus on the National Defense
Authorization Acts, 1985-2020, because the recurring and regularly passed legislation provides
comparable units of analysis and because the NDAA has a significant impact on American foreign
policy. The empirical strategy is organized in three levels. On the first level, I classify the content
of SAPs according to the degree of assertiveness expressed therein, ultimately arriving at a novel
assertiveness-score that measures my dependent variable. I leverage Kernell et al.’s (2019, p. 337)
coding framework, which ranges from 1 (support) to 8 (presidential veto threat), and apply it to
each section of a SAP. The sum of codes expressing any level of opposition yields my assertiveness
score per SAP. Thus, my novel assertiveness score is an aggregated measure of preemptive
presidential intervention in the legislative process. This is an important contribution to the study
of SAPs, which has previously focused either only on the highest applied coding category (Kernell
et al. 2019) or only on veto threats (Guenther and Kernell 2021). Therefore, my response variable
measures the extent of presidential opposition in preemptive SAPs more accurately than any
previous measure. This ensures a more nuanced and fine-grained assessment of presidential
position language to evaluate the extent and contextuality of presidential assertiveness.

Furthermore, I assess the extent to which lawmakers more frequently use their authorization
leverage by attaching foreign policy provisions to draft NDAAs. Each draft NDAA includes a
summary of all provisions including their titles, which varies in length according to the total
number of sections included in each bill. I reviewed all of the summaries for each draft NDAA
and compiled a list of keywords to identify sections with a direct connection to American foreign
policy. I expect that there is a proliferation of foreign policy provisions that correlates with

increasing presidential assertiveness.
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In addition to this focus on broader trends, I provide precise measures of the contextual
determinants of preemptive executive pressure. I code the context of an SAPs as divided
government if the president’s opposition holds a majority of seats in the receiving house of
Congress. This approach is more consistent with the bicameral set-up of Congress and
corresponding presidential interventions as each chamber considers pending legislation.
Ideological polarization is particularly difficult to grasp empirically. My main measure
polarization relies on the Party-Unity-Vote Score, which reports the frequency of all roll call votes
on which a majority of voting Democrats opposed a majority of voting Republicans in a given year
(CQ Press 2021). I corroborate my analysis of the effect of polarization on presidential
assertiveness by calculating two alternative measures. I rely on the DW-NOMINATE scores to
measure the distance between the average ideological positions of Republicans and Democrats in
Congress on the liberal-conservative dimension (Lewis et al. 2023). Additionally, I focus on the
Senate and House Armed Services Committees, which have jurisdiction over NDAAs, and
calculate the distance between the chair and the respective ranking member from the minority
party. With respect to the presidential approval ratings, I rely on periodic survey data and track
presidential popularity two months before and two months after the release of respective SAPs.
Overall, my empirical strategy ensures that all predictors included in my study are closely aligned
with my research interest. In sum, my set of predictors includes both continuous (authorization
leverage, polarization, and approval ratings) and dichotomous (critical juncture, divided
government) variables. I also include two additional control variables to account for phases within
a presidential term. As such, the dichotomous measures “honeymoon-phase” and the “end-of-term
phase” control for potential temporal effects within presidencies.

On the second level of my analysis, I rely on OLS-regression analysis to assess the correlations
between the predictors included in my main arguments and the dependent variables with the
addition of the two control variables. I use stepwise regression modeling to exclude statistically
insignificant predictors and apply additional quality checks to enhance my interpretations of the
results. These quality checks include standard quality checks for regression modeling, such as
visual assessment of diagnostic plots and controls for potentially breached regression assumptions
(Faraway 2014; Montgomery et al. 2021). At the third level, I implement rigorous robustness
checks and critically examine my results. I calculate separate regression models with each of the

two additional polarization measures. Also, I control for interaction effects between polarization
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and divided government. Lastly, I test the reliability of my conclusions by calculating models that
included dichotomous variables for president-fixed effects.

The most striking finding is that I uncover strong empirical evidence for both patterns of
change included in my account of historical institutionalism. The lion’s share of SAPs present
Congress with strong presidential opposition and I provide convincing evidence for the effect of
9/11 as a critical juncture for interbranch dynamics in foreign policy legislation. There is also an
evident gradual shift over time toward more assertive presidents, which correlates with lawmakers’
greater reliance on their authorization-leverage. In terms of contextual determinants, settings of
divided government stand out as a dominant predictor of increased presidential assertiveness. In
addition, I find that presidents are more assertive when the respective term ends.

Next to these results, which are consistent with my expectations, I also contribute to the
literature with a cautionary account of the effects of polarization and approval ratings on
interbranch dynamics. None of my three measures of polarization provide compelling evidence
that would suggest an individual effect of ideological polarization in Congress on presidential
assertiveness in SAPs. Previously, ideological polarization has been found to be a dominant factor
in studies of interbranch bargaining and legislative productivity (Hassell and Kernell 2016; Binder
2018; Guenther and Kernell 2020) — even when foreign policy is concerned (Jeong and Quirk
2019). My study qualifies these studies by highlighting the prevalence of bipartisanship in
legislating NDAAs. This reinforces the burgeoning literature arguing that ideological polarization
is still less pronounced in foreign policy than in domestic policy (Bryan and Tama 2022). At least
when it comes to the NDAA, lawmaking appears to remain an endeavor of bipartisan
accommodation (Curry and Lee 2019).

Contrary to my expectations, approval ratings appear to have a negative effect on presidential
assertiveness. My original argument is largely based on recent work showing how high approval
ratings increase the frequency of unilateral action (Christenson and Kriner 2019), which I translate
to my research as a higher propensity for more assertive messages. Instead, my findings suggest
that more popular presidents are less assertive. High approval ratings are often found to
significantly improve the presidents’ chances of legislative success (Canes-Wrone and de Marchi
2002; Barrett and Eshbaugh-Soha 2007), which could explain less assertiveness. If popular
presidents are more likely to opt for unilateralism under conditions of high approval, less

assertiveness could also be an expression of executive patience. They may wait out the conclusion
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of the legislative process and then use their popularity to correct objectionable provisions through
executive orders. These findings call for more research on the relationship between presidential
popularity and executive assertiveness.

Overall, SAPs prove to be an important and previously underappreciated tool for presidents
to respond to congressional pressure and access the congressional domain of authorizing funds for
foreign policy. The overarching message in connection to the broader theme of the checks-and-
balances system is that lawmakers are increasingly playing to their strengths by legislating foreign
policy in the context of authorizations and that presidents are more assertive in challenging these
efforts preemptively. Legislators do not automatically yield to the increased executive pressure.
Instead, they are expanding the use of their authorization leverage to force the president’s hand on
key foreign policies. For example, they restricted the use of funds to close the Guantanamo Bay
prison, despite President Obama’s rigorous veto threats. They overrode Trump’s veto of the
National Defense Authorization Act for the fiscal year 2021, and they imposed reporting
requirements on the Executive’s handling of the Iraq War. In each case, SAPs were the presidents’
preferred means of preemptively communicating strong opposition to the relevant draft
authorizations.

The empirical evidence on the extent and assertiveness of preemptive executive messages to
Congress demonstrates that more powerful contemporary presidents still cannot achieve many of
their foreign policy goals without facing scrutiny on Capitol Hill. As the state of research below
shows, much of this trend has gone largely unnoticed previously due to a focus on legislative
productivity and presidential unilateralism. I find that presidents are more constrained by
interbranch dynamics than previous work suggests. Thus, the results qualify the plethora of
literature that finds the scales of the contested balance of power between Congress and presidents
to be hopelessly tilted in favor of the executive branch by showing how presidential foreign policy
preferences are still constrained by lawmakers. I find that congressional efforts to catch up with
this growth in presidential power have so far remained hidden in less attention to the process of
legislating authorizations for the use of funds for presidential foreign policy goals. In this light,
increasing executive assertiveness is less an expression of unchecked presidential power than a
consequence of congressional activity and less permissive contextual factors. The temporal

dynamics as captured by my main arguments regularly go unnoticed.
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In sum, my study makes the following key contributions. My assertiveness score introduces a
novel approach to comprehensively measure the extent of presidential opposition in SAPs. The
empirical assessment of broader patterns of change provides compelling evidence for the enduring
legacy of the critical juncture and the gradual expansion of the use of the congressional
authorization legislation. Prior to this study, both patterns of change have not been systematically
considered by any study on interbranch dynamics in lawmaking (Ainsworth et al. 2014; Hassell
and Kernell 2016: Guenther and Kernell 2021). Future studies should therefore include the critical
juncture as a standard control, while the importance of the authorization leverage calls for a
reassessment of congressional decline in balancing presidential power in foreign policy. In terms
of the contextual factors that shape interbranch dynamics, I emphasize the critical role of divided
government over the statistically insignificant effect of polarization and the counterintuitive
findings on approval ratings. Hence, ideological polarization matters little for preemptive
presidential interventions in foreign policy lawmaking and more popular presidents seem to
communicate less assertively in preemptive SAPs. The next section outlines how I structure the
remainder of this thesis. I illustrate the milestones of my study and briefly introduce the plan for

each chapter.

1.5 The Structure of this Thesis

The thesis is organized as follows: Chapter 2 takes stock of the vast universe of extant work
on the presidential-congressional nexus by organizing it into five strands. The constitutional strand
includes literature on the balance of power among all three branches of government. While my
work focuses on presidential-congressional relations, excluding the judiciary, I show that
interbranch dynamics play out more frequently in the context of authorization legislation. I
contribute to this strand an accurate assessment of SAPs as preemptive envoys of executive
position language on pending authorization legislation. The unilateralism strand is more in line
with my focus, as it centers primarily on congressional-presidential relations. It focusses on tools
for circumventing or avoiding confrontation with Congress, such as executive orders. My key
contribution to this body of literature is the identification of broader temporal trends and precise
determinants of presidential assertiveness in SAPs that address authorization legislation preceding
unilateral action. The prominent notion that is discussed in the war-powers strand assesses the

extent to which times of war and relaxed constraints lead to an imperial presidency. This focus on
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transformative periods and their effect on interbranch dynamics is directly related to my critical
juncture argument. My key contribution here is that the extent and assertiveness of executive
challenges of draft authorization legislation uncovered in my analysis suggests a more constrained
presidency than this body of literature suggests, while I emphasize the importance of formative
moments in time.

The going-public strand has many connections to my arguments, which I explore in more
detail in subchapter 2.4. In this body of literature, I find that the most prevalent discussions revolve
around the extent to which public opinion constrains presidential power. I contribute a novel
perspective to this discussion by highlighting the influence of approval ratings on presidential
action in the early stages of lawmaking, rather than focusing on executive unilateralism. Finally,
the veto-bargaining strand is closely related to my empirical scope, as it focuses on interbranch
bargaining in lawmaking and presidential intervention through veto threats. A key argument in
this strand is that the veto power gives presidents both substantive and preemptive power over
contested legislative outcomes. My main contribution is a more nuanced assessment of the
mechanism of SAPs’ and the identification of significant predictors of variation in presidential
assertiveness.

In chapter 3, I derive my set of arguments and the associated expectations from the
theoretical framework provided by historical institutionalism’s two main theoretical lines of
thought for explaining institutional dynamics: critical junctures and gradual change. Before
explaining the theoretical framework in more detail, I introduce my institutional perspective on
interbranch dynamics and define the terms power, assertiveness, institutions and agency (chapter
3.1). I then theorize that a lasting legacy of the critical juncture is reflected in presidential
preemptive assertiveness. In short, exogenous shocks create formative moments in time that
accentuate presidential power. I also explain the theoretical framework for endogenous gradual
change. In the face of increasing presidential power, congressional efforts to implement legislative
constraints gradually expand the authorization leverage, which translates into increased
presidential assertiveness communicated in SAPs. Finally, I explain the rationale for the three
factors (divided government, ideological polarization in Congress and presidential approval
ratings) that are part of my contextuality argument.

Chapter 4 elaborates on my design decisions. Here, I conceptualize executive involvement

in the legislative arena, which provides the foundation for the empirical strategy. I include a brief
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case study of the 2015 NDAA and presidential interventions through SAPs in order to provide a
detailed example of how this class of executive communication is integrated into in the lawmaking
process. I then explain my strategy for case selection and outline my operationalization for all
predictors (chapter 4.4). Finally, I outline my empirical strategy along three levels (descriptive,
inferential, and robustness check). This includes a step-by-step plan for the analysis. In chapter 5,
I execute my empirical strategy in the order specified by my research design. I draw my main
conclusions from the inferential statistical assessment in chapter 5.2 before testing the robustness
of my results by controlling for interaction effects and president-specific effects. I also rely on the
additional polarization measures to further test the reliability of my results. Chapter 6 concludes
my study. I relate my findings to broader trends in American politics and highlight my main
contributions and caveats in light of future research potential.

In keeping with the structure of this thesis, I proceed with a detailed account of the state of
research relevant to my work. From my perspective, the relevant literature can be organized into
five strands. The lines between these strands are permeable, as they are linked by the overarching
theme of interbranch dynamics in the contested balance of power established by the checks-and-
balance system. Given the vastness of potentially related studies and the long history of research
on American politics, it is clear that the following chapter can only provide an approximation of
how the field approaches disentangling the complexity of interbranch dynamics. Nevertheless, the
following paragraphs organize and discuss prominent and ongoing lines of inquiry that speak to
my research at various levels. In light of these connections, the goals and contributions of my study

become clearer.

2 The State of Research: Multiple Strands and the Importance of an

Underexplored Avenue of Presidential Power

In order to better understand what I mean by the Assertive Presidency and how Statements of
Administration Policy emerged as a prominent legislative tool for presidents, it is helpful to map
out what extant work has uncovered on the mechanisms that presidents leverage to further increase
their influence in legislative processes that concern foreign policy. In terms of the broader picture

of the checks-and-balances system connected to my area of interest, [ argue that five strands of the
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academic debate emerged that are overall unified in finding that presidential power has grown
substantially in contemporary American politics. They differ in their chosen perspective and are
distinctive in their lines of argument, which oftentimes leads to varying assessments on where the
balance of power stands exactly and how it got there. While my image of separate strands is helpful
for structuring the broad debate, I emphasize that these are not perfectly self-contained bodies of
literature.

The constitutional strand provides the most encompassing view on the checks-and-balances
system as it includes the Supreme Court and discusses constitutional authority in interbranch
relations between the judiciary, the legislature and the executive. My research speaks to this
segment of the literature by explaining presidential preemptive engagement in foreign policy
lawmaking in light of the constitutional “[...] invitation to struggle for the privilege of directing
American foreign policy”. (Corwin 1984: 201). While I focus on presidential-congressional
relations omitting the inclusion of the judiciary, I show that this struggle more frequently plays out
in the context of authorization legislation. I contribute to this strand a precise assessment of SAPs
as preemptive envoys of executive position language on pending authorization legislation. Lastly,
the constitutional strand often emphasizes constitutional ambiguity, which features prominently in
my own theoretical framework (chapter 3). Thus, my perspective is narrower and I focus on a
precise mechanism of executive pressure rather than on the constitutional balance as a whole, but
there are some evident links between this body and my approach particularly in reference to
constitutional ambiguity as a driver of interbranch contestation.

The unilateralism strand is more in line with my focus as it centers primarily on congressional-
presidential relations. It concentrates on instruments to bypass or to evade confrontations with
Congress (Lowande 2014; Bolton and Thrower 2016). Executive orders (Fine and Warber 2012;
Barber et al. 2019) and signing statements (Ainsworth et al. 2012; Moraguez 2020) are at the
forefront of inquiries on executive unilateralism, while SAPs received less attention or they were
viewed as complementary to more prominent executive means (Rice 2010). My key contribution
to this body of literature is that I identify broader trends and precise determinants of presidential
assertiveness in SAPs that address authorization legislation. Overall, I reinforce recent studies that
accentuate the importance of SAPs in the presidents’ toolkit for engaging in interbranch dynamics

with Congress (Kernell et al. 2019; Guenther and Kernell 2021).
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The war-powers strand concentrates on presidential power in the context of the use of force
(Fisher 2013; Schorpp and Finocchiaro 2017). The outstanding notion that is discussed in this
segment of the literature assesses the extent to which times of war and relaxed constraints lead to
an imperial presidency (Schlesinger 2004; Rudalevige 2006). This focus on transformative times
and their effect on interbranch dynamics directly relates to my critical juncture argument. I theorize
that permissive conditions weaken congressional constraints. While short lived, the rally-‘round-
the-flag effect has a lasting legacy in the shape of distinct interbranch contestation. My key
contribution here is that the extent of assertive executive challenges of draft authorization
legislation that I uncover in my analysis signifies a more constrained presidency that this body of
literature suggests. In line with skeptical voices (Howell and Rogowski 2013; Schorpp and
Finocchiaro 2017), I find that congressional acquiescence of largely unchecked presidential
leadership at the onset of war and in the immediate aftermath of an exogenous shock quickly
dissipates with resurgent congressional voices in foreign policy.

The going-public strand has multiple connections to my critical-juncture argument and to my
contextuality argument. In this body of literature, I find the most prevalent discussions to evolve
around the questions to what extent public opinion constrains presidential power (Kriner and
Schickler 2016; Christenson and Kriner 2019) and to what extent president are successful in
influencing the public’s perceptions on certain issues (Kernell 2007; Cavari 2012). My research
speaks more to the former than to the latter because I leverage approval ratings as a contextual
determinant for presidential assertiveness. I contribute to this discussion a novel perspective as |
locate the influence of approval ratings on presidential action in the early stages of lawmaking
rather than focusing on executive orders. Also, my findings show that more popular presidents
communicate less assertively, which qualifies the notion that popularity emboldens presidents to
accept increasing political risks that come with more assertive exercises of their unilateral powers
(Christenson and Kriner 2019).

The veto-bargaining strand is closely aligned to my empirical scope as it focuses on
interbranch negotiations in lawmaking and presidential intervention through veto threats (Deen
and Arnold 2002; Kelley and Marshall 2008; Beckmann 2010). A key argument in this strand is
that the veto power gives presidents substantial influence throughout the legislative process
(Cameron 2000). Recent studies uncovered that SAPS are the preferred envoys of such preemptive

veto threats (Rice 2010; Guenther and Kernell 2021). Yet, much uncertainty prevails around the
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factors and broader trends that influence presidential position language in these communications.
This is where my analysis of SAPs for draft National Defense Authorization Acts provides key
contributions to the ongoing discourse. I illuminate the black box of the SAPs’ mechanism and
identify significant predictors of variation in presidential assertiveness. Additionally, I provide the
first comprehensive assessment of presidential position language in these messages. Most notably,
I find a trend towards more widespread veto threats in SAPs that also tend to refer to foreign policy
provisions more frequently.

Overall, focusing on SAPs as avenues of presidential power connects the present project to
some of these strands more directly than others. The sequence in which I discuss these strands
indicates a tentative ranking of how closely aligned my project is to the respective strand.
Organizing and identifying these connections in more detail below is important because it clarifies

where my project offers contributions to an otherwise extremely rich academic tradition.

2.1 The Constitutional Strand: Checks and Balances Revisited

In the constitutional strand, research predominantly focuses on how the checks-and-balances
system is shaped by the continuous interpretation of the Constitution’s ambiguity oftentimes
providing a focus on foreign policy and the use of military force in particular (Silverstein 1997;
Griffin 2013). Additionally, the role of the Supreme Court in interbranch relations as well as in
shaping constitutional law usually stands in the spotlight with arguments unfolding around the
question of judicial authority and its standing among the other branches of government (Agresto
1984: 10). One prevalent notion of this perspective is that we need to be concerned about
constitutional interpretations being politicized to shift the balance of power in the checks-and-
balances system. Well aware of presidential power extensions over the course of American history
in the 20™ century, this strand prominently asserts that “if we want to understand American foreign
policy we must understand how each branch interprets the Constitution and uses that interpretation
to gain and secure power.” (Silverstein 1997: 6).

Similarly, Keith Whittington reminds us that “constitutional authority, both substantive and
interpretive, is dynamic and politically contested.” (2007: 27). While all strands of the academic
debate surrounding presidential power in interbranch relations usually pick this adage or some
variant of it as their starting point, the constitutional strand is distinctive in usually centering on

the judicial-presidential connection instead of congressional-executive relations. Hence, the
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present project and its findings do speak to this body of literature in that it understands SAPs to
operate in the same constitutional ambiguity that motivates research in the constitutional strand.
Interestingly, raising constitutional concerns in SAPs sent to Congress has been an evergreen for
much of the George W. Bush Administration. However, the process of lawmaking and the
presidents’ strategic use of executive communications therein lies at the heart of my research
interest. It follows that, while I touch upon this strand’s main cause of concern, I do not join its
debate about the constitutionality of the extent of executive power.

It is worth noting that the connections between executive action and judicial review have
recently sparked fresh academic considerations with a novel twist. More specifically, a promising
debate is unfolding on how the prospect of judicial review is affecting presidential decision-
making (Canes-Wrone 2003; Thrower 2017, 2019). Focusing on presidents pondering the issuance
of signing statements, Sharece Thrower shows that courts apparently play a more important role
in constraining presidents than conventional wisdom would suggest (2019: 692). In overt contrast
to the rather pervasive notion of a checks-and-balances system being dominated by increasingly
powerful commanders-in-chief, Thrower contends that “the president is not as imperial as he may
appear, but he is constrained in his actions by both Congress and the Supreme Court.” (ibid: 693).
Thus, the difficulties of grasping checking-forces should not be mistaken for their weakness. The
compelling logic in this literature states that presidents weigh the chances of their signing
statements being successfully challenged in court prior to issuing them. Looking at this project’s
goals, it becomes clear that it is important to distinguish between assessing eroding checks and
analyzing extensions of presidential power. The latter does not necessitate the former. Presidential
power can grow with congressional or judicial checking forces rising to the challenge accordingly.

Therefore, this body of literature serves as a valuable reminder to not prematurely preclude
that a more powerful executive necessarily means a less powerful Congress. To illustrate, Jordan
Tama (2019) moves in a similar direction in his study of sanctions legislation in the U.S., which
uncovers that members of Congress surprisingly often cooperate across party lines to push through
sanctions that the White House deems ill-advised. Drawing on descriptive statistics, personal
interviews with foreign policy makers and a thorough case study of sanctions imposed against
Iran, Tama shows that “legislators regularly force the president’s hand and, in doing so, sometimes
alter international events.” (ibid: 15). To be clear, interbranch relations are not a zero-sum game

and congressional power in foreign affairs matters. By aiming to understand the role and reach of
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SAPs analytically, I access the relational dynamic of congressional-executive interactions and shed
light on an understudied way in which presidents impact contested legislative outcomes with
international implications.

Overall, the constitutional strand reminds the present project to be careful with assessments
of constitutionality and cautions it to be aware of the humbling complexity that characterizes the
interactions between all three branches of American government. As Edward Corwin emphasized,
the Constitution “[...] is an invitation to struggle for the privilege of directing American foreign
policy”. (1984: 201). This invitation is substantiated by constitutional ambiguity, which installs a
sense of contestation among all branches of government that safeguards the system against
unchecked aggrandizement of power. It is worth emphasizing at this point that my work on the
Assertive Presidency connects to the pervasive theme of strategic constitutional ambiguity that
motivates research in the constitutional-strand, but it follows a different and arguably promising
trail of executive power extension that operates largely outside of judicial review and preemptively
during the process of lawmaking. Thus, this project is not invested in discussing the
constitutionality of shifts in the balance of power between the branches of American government
and the role of judicial oversight respectively. Instead, it intends to serve as an investigator of the
mechanisms that bring about and display these shifts, which unfold in the ongoing process of
interpreting constitutional ambiguity set in the area of foreign and defense policy. Extending on
the theme of ambiguity, the next large body of literature promotes fewer constitutional arguments

as it focuses more on presidents acting unilaterally to assert their positions.

2.2 The Unilateralism Strand: The Presidential Power to Act Alone

The unilateralism-strand predominantly investigates congressional-executive relations
focusing on presidential unilateral actions that are usually understood as instruments to bypass or
to evade confrontations with Congress (Howell 2003; Lowande 2014; Bolton and Thrower 2016;
Belco and Rottinghaus 2017; Warber et al. 2018). Unilateral actions comprise presidential
directives or communications that are free from statutory authorization but which are intended to
impact policy formation or its implementation such as executive orders, memoranda or signing
statements (Chiou and Rothenberg 2017: 1). They are also oftentimes used to erect new agencies
under the executive branch or to create facts on the ground that are difficult to undo by reluctant

legislators. To illustrate, President George W. Bush created the Office of Homeland Security by
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means of executive order in 2002. Similarly, President John F. Kennedy created the U.S. Peace
Corps in 1961 entirely by unilateral action, while the same is true for President Joe Biden raising
the minimum wage for federal contractors to 15 USD per hour in 2021. In essence, unilateral
actions stem from constitutional ambiguity as well as from presidential authority to direct the
executive branch. The corresponding strand of literature originates to a large extent in the rise of
relatively new institutional frameworks for assessing presidential power as opposed to the more
personality-centered approach famously advanced by Richard Neustadt (1990). More specifically,
presidential power extension is understood to stem from the strategic context in which presidents
leverage their institutional position to enhance their influence by means of a range of different
unilateral tools (Moe and Howell 1999; Mayer 2002; Howell 2005; Moe 2009; Cooper 2014).

The key and unifying argument is that the chief executives’ formal powers matter even though
a lively debate evolves around the question of whether or not presidents indeed stand at the top of
a unified executive branch or whether nontrivial transaction costs within the branch do have to be
accounted for regarding presidential unilateralism (Waterman 2009; Rudalevige 2012, 2015).
There are two pivotal links between this large body of literature and the study of executive
communications as proposed here. First, similar to the wunilateralism-strand, 1 assume an
institutional point of view focusing on the formal powers of presidents and their strategic use in
the contested balance of power with Congress, which is substantiated by the theoretical framework
established in the next chapter. Second, the central role of the OMB in the process of drafting SAPs
suggests that there might be some intrabranch bargaining involved, that, while not at the center of
attention, could bear on the substance these messages ultimately transmit. Looking ahead, this is a
matter of interest for the two case studies that unravel the content of SAPs in more detail in order
to supplement my statistical analyses.

Turning to the unilateral instruments at the disposal for presidents, special attention is often
attributed to executive orders (Mayer 2002; Warber 2006; Fine and Warber 2012; Barber et al.
2019). In this body of literature, scholars are particularly interested in uncovering to what extent
contextual factors matter for the issuance of these directives. For instance, Alexander Bolton and
Sharece Thrower demonstrate that fewer executive orders are released under the condition of
divided government in the decades after World War II because legislative capacity to constrain
executive unilateralism grew (2019: 661). Their concluding argument is that the checks-and-

balances system has been disrupted in the course of American history and that “[...] institutions
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must also have the capacity to carry out these checking functions.” (ibid: 662), which draws a
direct line to my opening image of a contested balance. Less concerned with the frequency of
executive orders and focusing more on their substance, Jeffrey Fine and Adam Warber explain
that major directives, which depart from the status quo of respective legislation in meaningful
ways, are more prevalent in settings of divided government (2012: 272). Hence, presidents act
more assertively in settings of divided government even though the number of executive orders
might decrease. Substance oftentimes matters more than counts. Looking at the fact that divided
government is the norm rather than the exception in contemporary American politics, it stands to
reason, that this particular contextual factor will provide much explanatory power for my own
analysis of executive communications.

Interestingly, Bolton and Thrower argue that “[...] the future of unilateral work may well
focus on the complementarities of unilateral tools and the ways they combine with other
presidential strategies for interacting with Congress and directing agencies.” (2019: 661). My work
on SAPs can provide helpful insights on an important piece of this puzzle, especially because I
trace executive influence within the legislative process, while most of the literature on presidential
unilateralism hitherto centers on the implementation and the interpretation of laws. Additionally,
findings on my contextuality-argument seem to relate naturally to the importance of contextual
factors for assessments of presidential influence found in the studies of the unilateralism-strand.
Hence, I adopt the principle of checking for the role of contextual factors, but I argue that much of
executive influence often predates executive orders.

In a similar vein to the studies discussed so far, Dino Christenson and Douglas Kriner (2019)
find systematic evidence for their argument that public opinion indeed constrains the chief
executives’ use of their unilateral powers. More specifically, their findings suggest that presidents
with a high approval rating are emboldened to rely more heavily on executive orders while low
approval ratings seem to inhibit their use (ibid: 1076). Interestingly, they highlight that Trump’s
presidency is in many ways an outlier in this regard, as he frequently relied on executive orders
despite historically low approval ratings. The authors suspect that under the impression of rising
partisan polarization “[...] it is possible that even brazen assertions of unilateral power will fail to
stir up enough public opposition to dissuade future abuse” (ibid). This already hints at the
importance of partisan polarization for my contextuality-argument, which is substantiated in more

detail below. Lastly, Christenson and Kriner (2019) emphasize that institutional checks are far
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more important in constraining unilateral presidents than public opinion because incumbents can
conceivably opt for ignoring public approval unless an election is around the corner raising the
political costs of doing so.

Behind the majority of publications on executive orders stands the assertion that presidents
act strategically and with a certain degree of assertive autonomy when they employ unilateral
means, which is especially true for contemporary research that centers on empirical models aiming
to explain variation in the number of executive orders over time (Waber et al. 2018: 112; Bolton
and Thrower 2019). Since the present project moves in a similar direction, it is important to
emphasize certain limits to that claim, which are reflected upon in the unilateralism-strand. First,
presidents do have to bargain with stakeholders within the executive branch even though they have
the last say (Rudalevige 2012; Rottinghaus 2015). Second, this line of thinking oftentimes
gravitates towards interbranch contestation where unilateral tools are “core policy weapons” (Fine
and Warber 2012: 259) to outflank congressional adversity. This overshadows interbranch
collaboration in which executive orders are strongly supported by Congress (Shull 1997). Aware
of these important cues, I understand SAPs to be the product of intrabranch negotiations within
the Executive branch capable of inciting congressional support as well as opposition even though,
as will become apparent in the analysis, interbranch friction and presidents assertively challenging
legislation are the dominant themes in contemporary interbranch relations when it comes to
legislating foreign and defense policy.

Next to executive orders, signing statements mark another tool that has gained traction in the
academic discourse within the wumilateralism-strand (Kelley and Marshall 2008; Rice 2010;
Ainsworth et al. 2012; Moraguez 2020). In line with the adage of perceiving unilateral tools as
instruments used to outmaneuver Congress, signing statements are oftentimes issued by presidents
to capitalize on their last-mover advantage. As such, “[...] presidents wait until Congress presents
them with the bill and apply their own fix to it.” (Rice 2010: 704). In essence, these signing
statements encapsulate the chief executives’ position on a bill that was just signed into law and
posits directions on what their implementation should look like. Just like executive orders, signing
statements are prone to be used by presidents with the goal of advancing their own priorities
especially when negotiations with Congress are adversarial as they oftentimes are under the
impression of a highly polarized environment in Washington D.C. (Kelley and Marshall 2008:

250). In general, polarization matters for foreign policy lawmaking mainly because it encourages
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members of Congress to draw hard lines based on dominant ideological positions, which shrinks
the room for compromises and incentivizes representatives to meet the political opponent with
outright hostility. Alan Abramowitz and Steven Webster coined the term “negative partisanship”
(2016: 12; 2018: 120), which entails that spiking negative views of the political opponent “[...]
almost certainly reshaped the legislative process in Washington.” (ibid.: 134; see also Hetherington
and Rudolph 2015). On a side note, consistent with Abramowitz and Webster’s findings, Elizabeth
Simas and Adam Ozer show that voters are increasingly mobilized by the candidate they do not
want (2021: 6). Returning to the subject of signing statements, it is important to note that
connecting their issuance to high levels of polarization has recently been contested by Ashley
Moraguez, whose counterintuitive findings suggest that they are indeed more frequent in settings
of low polarization within Congress (2020: 85).

While the debate on the role of polarization is ongoing, another empirical observation caught
the attention of scholars. By 2017, the number of signing statements had dropped off considerably.
One prevalent explanation suggests that legislators ramping up their oversight efforts on the
implementation of laws that received a signing statement increased the political cost of using them
which changed the cost-benefit calculation for presidents (Sievert and Ostrander 2017: 773). I
propose a different explanation: Faced with public pressure by means of congressional oversight,
presidents opt for relying more heavily on Statements of Administration Policy to align legislative
content with their preferences preemptively making signing statements more or less obsolete.
Interestingly, as the spectrum of unilateral instruments extensively considered in the literature
grew, Statements of Administration Policy entered the scene as complementary and useful envoys
of presidential preferences within the lawmaking process because they oftentimes “[...] may
contain the final word on interpretations and provisions.” (Rice 2010: p. 703). Thus, what the
present project contributes to the unilateralism-strand is a detailed inquiry of SAPs and their
position language with respect to foreign policy, which advances our understanding of their
standing within the executive toolkit.

The promising prospects of focusing on foreign policy emerge prominently in this strand,
because the power of explanatory variables differ decisively when compared to domestic politics.
To illustrate, previous research shows that the seat shares of the president’s party in Congress
significantly affects executive orders on domestic issues, while it does not do so in matters of

foreign policy where presidents are more successful to begin with (Marshall and Pacelle 2006: 99).
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Following Aaron Wildavsky’s seminal observation that “the United States has one president, but
it has two presidencies; one presidency for domestic affairs and the other is concerned with defense
and foreign policy.” (1966: 23), the underlying notion is that presidents are particularly engaged
and successful in matters of foreign and defense policy, which arguably reassures them that their
assertiveness vis-a-vis Congress will prevail. This line of thinking has been picked up and
substantiated by more current research as well (Canes-Wrone et al. 2008; Mack et al. 2011;
Svensen 2019). Put differently, the findings suggest that presidents know of their preponderance
in foreign policy and, thus, act more assertively by means of unilateral tools, raising some concerns
about challenged congressional checks. In a similar and arguably more important vein, previous
studies showed that pending legislation that pertains to foreign policy seems to be more likely to
receive a higher number of SAPs (Ostrander and Sievert 2020: 1174). However, there is no study
that comprehensively assesses not only the frequency but also the impact of SAPs in foreign policy
viewed in the light of relevant contextual factors, while the timeframe of my analysis also provides
a unique longitudinal perspective covering the years between 1985 and 2020. This is how my work
on the Assertive Presidency is helpful to the academic discourse. In sum, the present project
directly speaks to the unilateralism-strand and is set to advance its debate on executive pressure
by investigating the role and reach of SAPs over time, which sheds light on an underexplored

avenue of presidential power.

2.3 The War-Powers Strand: Presidential Power and the Use of Force

Approaching the overarching topic of the checks-and-balance system through the prism of
foreign policy, a significant part of the literature is characterized by the war-powers strand
(Rudalevige 2006; Ornstein and Mann 2006; Fisher 2013; Schorpp and Finocchiaro 2017). This
strand traces back to Arthur Schlesinger’s seminal observation of a rather unconstrained
presidency in the context of the Vietnam War (1973), which is echoed in a lively debate about
whether or not the imperial presidency was resurgent in the global war on terror after 9/11 —
particularly so with regards to the wars in Afghanistan and Iraq. In this body of literature, concerns
about the balance of power are especially prevalent, because presidents as the commanders-in-
chief have the upper hand in military engagement to begin with. With checks on presidents using
military force seemingly eroding, presidential power is seen to be largely unconstrained to the

extent of earning it the label ‘imperial’. More specifically, when crises unfold and decisive actions
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are in high demand, checks tend to be relaxed marking a critical juncture that might be difficult to
undo in the long-run even though Members of Congress are supposed to regain powers deferred
to presidents in times of crises (Howell and Rogowski 2013: 163). In his famous phrase “rally
‘round the flag”, John Mueller (1973) encapsulated how presidential power soars high at the onset
of a crisis, because public opinion as well as legislators overwhelmingly support swift and resolute
action of the kind only the White House can provide. This directly relates to Richard Neustadt’s
work in which he stressed that “[...] presidential power is the power to persuade” (1966: 11).
Persuasion comes easier when presidential leadership is salient and wanted. Hence, the distinct
presidential advantage in times of war is that they can assume a position of strength vis-a-vis the
other branches of government. Put differently, popularity of presidential power is viewed to be a
powerful leverage over Congress (Schorpp and Finocchiaro 2017: 842).

While short-lived, the rallying-effect is argued to present a palpable upset for the checks-and-
balances system as presidents make the most of their institutional advantages well known to the
literature (Wildavsky 1966; Canes-Wrone et al. 2008). Hence, moments of crisis tend to boost
presidential power by popular demand as long as public opinion is supportive of the use of force,
which has recently been found to be limited by the severity of the war (Kriner 2018: 858). While
the underlying argument for a contemporary imperial presidency as envisioned by Andrew
Rudalevige in 2006 is initially convincing, recent large-N studies encourage a careful reassessment
as their findings mandate some skepticism. As such, the degree to which presidents can actually
capitalize on the country’s preoccupation with war depends on conducive public opinion as well
as on the severity of the military engagement in terms of duration and casualties. Thus, “war does
not, by itself, pave the road for an ‘imperial” presidency.” (Schorpp and Finocchiaro 2017: 859).

William Howell was especially vocal in raising more serious concerns about the substance of
the imperial-presidency-argument that initially drove the war-powers strand. He writes that
“though adamantly argued, and almost universally presumed, the claim that wars exalt presidential
power remains underdeveloped.” (2011: 103). In a more recent study, he, together with Jon C.
Rogowski gathers insightful empirical evidence that substantiates further caution. Measuring
congressional voting behavior in times of war, the authors find that adjustments in the positions
on roll-call votes taken by members of Congress, which are more accommodating to presidential
preferences, indeed coincide with the onset of wars supporting the rally-around-the-flag moment

(2013: pp. 162). However, this effect is found to quickly dissipate as military engagements go on,
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which suggests that assuming a general extension of presidential power by means of eroding
checks in times of war might be misleading even if we concentrate on foreign policy exclusively.
It follows that stretching the argument of presidents aggrandizing their power in the context of
wars beyond their onsets is difficult to uphold and arguably impossible to discern from broader
trends shaping the balance of power over the course of American history. This settles in well with
the opening remarks on the image of a contested balance in interbranch relations and the reference
to the War Powers Resolution of 1973 (PL 93-148), which marked one prominent congressional
effort to constrain what Schlesinger (2004) has originally called the imperial presidency. Next to
such rare and overt instances of Congress trying to stimulate their checking forces, some scholars
of the war-powers strand dig deeper and find that, while diminished, congressional activity and
influence in matters pertaining to the use of force is more prevalent than the imperial-presidency-
argument is ready to admit (Howell and Pevehouse 2007a: p. 6). This notion of a powerful
Congress speaks directly to Jordan Tama’s (2019) findings on sanctions legislation outlined above.

I recognize the service of the imperial-presidency-argument in terms of raising awareness for
the ways in which crises can cause seismic shifts in the balance of power that is contested and,
therefore, dynamic. In this way, the debate about presidential war powers squares nicely with my
focus on executive communications, because matters of military nature are often touched upon by
the SAPs that I analyze. Against the backdrop of the U.S. being at war for much of the 21*
century’s first two decades, my findings can directly relate to the question of how lasting
presidential preponderance in the context of military engagement might be. As such, SAPs would
be expected to be especially assertive after the critical juncture of 9/11, while this rallying-moment
might have quickly eroded with faltering public support for the missions in Afghanistan and Iraq.
President George W. Bush’s drastically low approval ratings at the end of his final term in 2008
might be a first indicator in this regard. However, given the volatility of interbranch-relations, the
present project plans to expand its scope beyond the focus on crises. After all, “[...] we must
recognize the historical trends and institutional advantages that have catapulted the president to
the forefront of decisions involving the use of force.” (Howell and Pevehouse 2007a: 6). I circle
back to the change-over-time line of thinking in the context of my theoretical framework which
guides the analysis. Therein, critical junctures as external shocks are also addressed.

For now, it is worth emphasizing that assuming a longitudinal perspective less confined by a

focus on crises or their onsets is arguably more promising to uncover to what extent executive
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messages are actually a mechanism for presidential power extension. This might even be more of
a constantly active mechanism for change than the image of a dynamic and contested balance
might at first suggest. To further substantiate this notion, I follow Paul Pierson’s and Theda
Skocpol’s seminal warning not to be too distracted by sudden events or crises: “The activities and
events that are most visible at any moment often distract us from the deeper currents of a political
system that is always in flux.” (2007: 283). While Pierson and Skocpol focus on the changing
nature of American politics in the domestic context and aim to explain the rise of conservatism,
their claim still resonates well with my interest in the ‘underlying currents’ instead of critical
moments in time. Therefore, the war-powers debate is connected to my work but not intimately
so. Notably and returning to the temporal axis, the literature agrees that the onset of wars boosts
presidential power. The ongoing debate unfolds around the question of the boost’s durability.

The broad message that emerges across all the strands discussed so far is that presidential
power and congressional checking forces prove to be rather elusive concepts, which exhibit a
certain degree of responsiveness to historical circumstance and domestic contextual factors, which
is a critical insight for the study of American foreign policy. Interestingly, tying the reach of
presidential power to its salience, as most scholars in the war-powers-strand do, provides a clear
gateway to the next dominant strand in the literature that connects to my inquiry on what I call the
Assertive Presidency. As such, Domke et al. (2006) trace how the Bush administration effectively
communicating with the public has helped its effort to rush the Patriot Act through Congress in
2001. It seems that the rallying-effect worked together with going public as a political strategy to
ensure that presidential preferences prevailed. By steering the public debate on the grounds of a
conducive echo in the press, the administration “[...] maximized its position as the unchallenged
voice of U.S. politics in the weeks after September 11 by timing the large majority of public
communications about anti-terrorism legislation to occur prior to consideration of the legislation
by the full Congress.” (Domke et al. 2006: 306). This notion of strategically timing communication
resurfaces prominently in my own analysis, because SAPs are carefully timed across
administrations and reach Congress prior to the respective bill reaching the floor in each house of

Congress.
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2.4 The Going-Public Strand: The Role of Approval Ratings

The going-public strand is based on Samuel Kernell’s seminal book “Going Public: New
Strategies of Presidential Leadership” in which he defines the term ‘going public’ as “[...] a
strategy whereby a president promotes himself and his policies in Washington by appealing
directly to the American public for support.” (2007: p. 1). The book’s first edition was published
in 1986 indicating the need for careful reassessments as ever new ways to communicate emerge.
Reaching out to the public from a unique and particularly visible platform, which is oftentimes
referred to as the bully pulpit, presidents stand to gain command of public opinion by
communicating strategically. Surely, President Trump’s effective use of Tweets as powerful
agenda-setting-tools illustrates this point well. To a certain extent, going public ties into Neustadt’s
argument of understanding presidential power as the power to persuade. While presidents
communicate directly to the public more frequently, especially using the modern tools of social
media, research is rather divided over the effectiveness of such efforts (Barrett 2004; Rottinghaus
2010; Cavari 2012; Cohen 2015). The presidential communication prior to the passage of the
Patriot Act clearly illustrates a case in which going public succeeded, but a significant part of the
extant literature uncovers some noteworthy limitations to the strategy’s effectiveness.

More specifically, one study assesses panel studies and post-speech surveys and finds
convincing evidence for an effect of presidential communications that is limited to the short-term
(Cavari 2012: pp. 346). Similarly, George C. Edwards (2003; 2009) in his famous work on the
connection between the bully pulpit and shifts in public opinion finds little evidence for any long-
term effects of presidential communications to the public, despite the fact that his analyses focus
on President Clinton and President Nixon who were commonly perceived as great communicators.
Going public seems to be a strategy with no universal claim to success. Instead, the impact of
public messages from the bully pulpit seems to be determined by specific contexts. For instance,
Brandon Rottinghaus points to high presidential approval ratings and message continuity as being
conducive to the success of the chief-executives’ messages to the public (2010: p. 9). In overt
connection to the war-powers strand, presidential approval ratings stand out as an influential
contextual factor in the contested balance of power, which already hints at their relevance for my
own analysis.

Returning to the going-public strand, the underlying notion holds that, when the American

public agrees with the presidents’ messages, increased presidential support scores in Congress
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follow (Rivers and Rose 1985). This is clearly a desirable setting for all incumbents, but it might
prove difficult to obtain and to leverage. Rottinghaus finds that “the White House does succeed at
leading public opinion, but not in every circumstance and certainly not simply because they
address the public.” (2010: 9), which is why he refers to the chief-executive’s pulpit as
‘provisional’ rather than ‘bully’. In the academic literature, evidence is mounting that presidents
indeed experience significant difficulties in swaying public perception and that their influence is
only palpable in conducive settings (Young and Perkins 2005; Rottinghaus 2010; Tedin et al.
2011). Interestingly, Rottinghaus’ (2010) findings lead him to suspect that presidents focused on
stagecraft trying to reach out to the public successfully might sideline practical governance
ultimately resulting in a “rhetorical demagogue” (ibid: 10). Looking at the controversial Trump
presidency and his penchant for tweeting relentlessly until his account was ultimately suspended
in January 2021, Rottinghaus’ insights on presidents going public seem timelier than ever.

While SAPs usually do not receive the kind of media attention presidential speeches do, there
still is a connection between a part of the going-public strand and my own focus on presidents
challenging legislative content by means of assertive SAPs preemptively. As such, a number of
studies in this strand assess the impact of presidents going public on presidential legislative success
(Cummins 2010; Eshbaugh-Soha 2010; Eshbaugh-Soha and Miles 2011). This is to say that the
response variable under study in these projects resonates well with this project’s interest in
understanding preemptive presidential interventions by means of SAPs. Either by focusing on the
annual State of the Union Addresses or by investigating presidential speeches more broadly,
scholars in this body of literature find empirical evidence of a positive effect of speeches on
presidential success in the legislative arena. For instance, Matthew Eshbaugh-Soha and Thomas
Miles illustrate how presidents time their speeches strategically in accordance with pivotal
legislative steps as bills move through Congress — in particular the roll-call votes and the agenda-
setting stages (2011: p. 316). I argue that presidents do the same with SAPs without risking too
much public exposure. The bottom line is that speeches oftentimes act as informational cues to
members of Congress outlining presidential preferences on legislation while simultaneously

aiming to rally public opinion behind the White House.? However, the latter is difficult to achieve

2 The project’s focus on interbranch-relations between Congress and presidents omits the inclusion of other relevant
actors that shape public opinion in the realm of foreign policy such as mass media or think tanks (see for instance
Baum and Potter 2008). More recently, scholarly work has moved to assess the views of foreign policy elites in more
detail (see for instance Busby et al. 2020).
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and to maintain especially in times of rising political polarization emphasizing the value SAPs
offer to presidents seeking to manifest their preferences in the process of lawmaking.

While the going-public strand is naturally focused on presidents, some scholars highlight
congressional influences on public opinion, which ties in well with the broader image of the
contested balance outlined in my introduction (Kriner and Schickler 2014, 2016; Christenson and
Kriner 2017; Kriner 2018b). Members of Congress might not have a national platform like
presidents do, but they still speak as members of the institution that is designed to represent the
will of the people. In a clear manifestation of congressional checks on presidents, scholars in this
body of literature show that committee investigations of the executive branch effectively constrain
assertions of presidential power. A key mechanism in this regard describes how congressional
investigations negatively impact the political capital of presidents, which is predominantly
measured by their approval ratings. As such, “[...] investigations systematically impose political
costs on the president by diminishing his levels of support among the public.” (Kriner and
Schickler 2014: 513). Oversight hearings and investigations are argued to be effective
congressional tools for mobilizing public opinion against presidents, which seems to make the
latter hesitant to provoke interbranch conflict all too easily (Kriner and Schickler 2016). As a
consequence, public opinion rose to novel prominence as a check on executive power. Extending
on this line of thinking and in clear connection to the unilateralism-strand, Dino Christenson and
Douglas Kriner (2017) argue that presidents oftentimes refrain from unilateral action because they
anticipate congressional retaliation in the form of legislators working to drive their approval ratings
down.

The extent to which constraints by means of mobilizing public opinion apply to the presidents’
use of unilateral measures such as executive orders is the subject of an ongoing debate in the
literature and directly speaks to the unilateralism-strand. Andrew Reeves and John C. Rogowski
(2016) analyze survey data and find that the public is generally skeptical of presidential
unilateralism unless it pertains to matters of national security or it is used to break legislative
deadlock in Congress. On a side note, they conclude their analysis by encouraging scholars to
consider the role of contextual factors in more detail when approaching presidential power, which
squares in nicely with my contextuality-argument (ibid: 150). In contrast, Christenson and Kriner
(2016) outline how Reeves and Rogowski might be overestimating the strength of public

skepticism towards presidential unilateralism. By leveraging five survey experiments, they show
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that “[...] most Americans evaluate unilateral action through the same partisan cues and policy
preferences that they use to make other political judgements.” (Christenson and Kriner 2016: 347).
Put differently, public perception of presidential unilateralism seems to be less universal as it
breaks more across entrenched partisan lines and existing policy preferences emphasizing the role
of partisan polarization.

Overall, the going-public-strand crucially highlights the connection between presidential
power, the checks-and-balances system and public opinion. Legislators as well as presidents know
how to leverage public perceptions in order to change the cost-benefit-calculations to their
respective advantages, which is a strategy that is less easily exercised in times of entrenched
partisan lines. It also became clear that the literature is especially valuable in keeping up with the
rapid and continuous changes that largely unfold in response to the respective incumbent’s
rhetorical portfolio and the growing complexity of reaching out to the public. In contrast to the
going-public strand, my analysis investigates a specific set of presidential messages to Congress
that oftentimes fly under the radar of broad public attention. Despite this difference in objectives,
some valuable lessons directly speak to where the ensuing paragraphs are going. First, public
opinion and presidential influence are intimately connected and favorable approval ratings seem
to be a promising predictor of increased executive power in this context. This marks a clear
connection to the war-powers strand. Second, the going-public-strand is vocal about the ways in
which presidents carefully time their communications to maximize their success in getting policy
preferences across the finish line. As indicated above, SAPs are timed strategically as well, which
is evidenced by my analysis at a later point. In uncovering this, my project extends the line of
thinking present in the going-public-strand to executive tools that are less publicly visible than,
for instance, presidential speeches. Third, the aspect of timing public addresses strategically to
mobilize public opinion ties in with the next and final strand of the broad literature on presidential
power in interbranch relations, which I call the veto-bargaining strand. As such, “the modern
lawmaking process is replete with examples of how separate institutions attempt to shape outcomes
through their overlapping powers.” (Ostrander and Sievert 2020: 1165). Swaying public opinion
marks one of the examples the quote alludes to. The veto power marks another. The subsequent
section explores extant findings on the topic of veto bargaining in more detail, which closely

approximates my own area of research.
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2.5 The Veto-Bargaining Strand: Presidential Interventions in Lawmaking

The veto-bargaining strand investigates the arena in which interbranch contestation comes to
the forefront most prominently. In many ways, legislative bargaining is a clear depiction of
separated institutions sharing powers with one needing the other to make any significant headway
— at least in terms of the constitutional baseline. However, drawing on the multiple strands
elaborated so far, it seems apt to phrase this differently: In the contested balance of power,
presidents seem likely to get what they want unless contextual factors help to constrain them.
Embedded in the rich state of research, the consequential question asks to what extent and under
which conditions do presidents really assert themselves assertively when it comes to foreign and
defense policy. Going public seems to be a strategy with many loose ends, while presidential
unilateralism in the form of executive orders or signing statements has been met with increased
public and congressional scrutiny raising the political costs for using these tools. Therefore, I argue
that presidents doubled-down on their efforts to align legislative outputs preemptively for which
SAPs became their preferred choice.

When bargaining over contested outcomes with Congress, presidents have a particularly
powerful tool at their disposal: the veto. It does not even have to be formerly exercised to be
influential. Presidents might threaten to veto a bill in order to get legislators to adjust bills in
accordance with presidential preferences prior to them reaching the White House. Faced with dim
chances of overturning an actual veto, members of Congress are well advised to take these threats
seriously. To illustrate, between 1789 and 2020, presidents made use of their veto power by
actually exercising it at a total of 2.584 occasions. Congress only overturned 112 of these vetoes
by passing the bill with the required two-thirds-majority in both houses — so only in about four
percent of all cases (U.S. Senate 2021).> Thus, challenging presidential vetoes is a rather hopeless
endeavor especially in today’s polarized climate, which creates strong incentives for legislators to
accommodate presidential preferences when they are delivered as veto threats. In turn, Congress
might attach legislation that is undesired by the president to pivotal bills such as the National

Defense Authorization Act. As must-pass and high-profile legislation, these large bills are more

3 This measure includes about 1.000 pocket vetoes. When presidents receive a bill but do not sign or veto it within 10
days of a congressional adjournment, the bill does not become law and Congress cannot vote to override presidential
inaction. Also, Congress does not always attempt to override the veto. Instead the vetoed bill might be reintroduced
at a later point. This is why the measure should not be read as a straightforward success-rate. Cameron and Gibson
(2020) provide more details on the challenges of veto override attempts (see also Gregory Martin 2012).
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difficult to veto by virtue of the political costs for doing so. An intricate bargaining process ensues
that has caught significant attention in the academic literature (Cameron 2000; Deen and Arnold
2002; Cameron and Nolan 2004; Cameron and Gibson 2020; Hassell and Kernell 2016; Guenther
and Kernell 2020).

Academic work in the veto-bargaining-strand is motivated by the empirical observation that
presidents increasingly rely on veto rhetoric in their deliberations with Congress — particularly so
in periods of divided government (Cameron 2000; Sinclair 2000; Beckmann 2010). Accordingly,
the most prevalent question in this body of literature asks to what extent and under which
conditions presidents are more or less successful with their veto threats. Answers to this question
are to a large extent uncovered using game-theoretic statistical models. Far from being only an act
of last resort for presidents who are presented with bills they oppose, the veto is found to be a
potent tool for legislative influence and they rarely come as a surprise to Congress. “Rather, these
vetoes usually have been signaled well in advance with the hope that knowledge of an impending
veto will shape the legislation as it moves through the process.” (Deen and Arnold 2002: 31). This
is to say that the veto power is influential even when its exercise remains a threat. Veto threats are
lines in the sand that Congress is cautious to cross.

It stands out that SAPs are initially not featured prominently in this body of literature even
though, as my analysis emphasizes, these executive messages are frequently used to transmit
targeted veto threats to both houses of Congress as the respective bills are pending floor
consideration. To some extent, this is due to the fact that SAPs have only become an accessible
dataset in the early 2000s. Nevertheless, SAPs are far more important than scholars of the veto-
bargaining strand so far appear to realize. To illustrate, Scott Guenther and Samuel Kernell
identify SAPs “[...] as presidents’ preferred means for transmitting credible veto threats to
Congress.” (2020: 2). They are credible, because they have a substantial impact on the substance
of legislation. Guenther and Kernell find strong empirical evidence for the argument that a veto
threat targeting a provision of the respective bill in question indeed increases the likelihood of
Congress substantially adapting the targeted section or deleting it altogether (ibid: p. 9). More than
that, their study of all veto-threatened bills between 1985 and 2016 shows that the House of
Representatives appears to be more likely to ward off presidential veto threats than the Senate as
the latter is found to accommodate presidents more frequently (ibid: pp. 12). The key message is

that SAPs as vehicles of presidential power matter and that veto threats are powerful preemptive
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communications to Congress (Lewallen 2017; Guenther and Kernell 2021). This is precisely where
my project is of benefit to this literature. Guenther and Kernell do not differentiate between policy
fields and they do not control for the relevance of presidential approval ratings. They do include
measures for polarization and the composition of government, but my measure for polarization
departs from theirs by using a different data-base, as will become apparent in chapter 4, which, in
sum, provides a novel and arguably more comprehensive picture of the role of contextual factors.
Additionally, my carefully selected case studies help the existing large-N-studies to better
understand the mechanism of SAPs as they gain prominence in interbranch relations.

Within these large-N-studies that dominate the veto-bargaining strand, SAPs are often viewed
as an integrated part of a larger coordinated strategy. For instance, Christopher Kelley and Bryan
Marshall (2009) show how signing statements can extend gains made by presidents during veto-
bargaining using SAPs as their vessel for targeted veto rhetoric. In this perspective, signing
statements capitalize on the presidents’ last-mover advantage while SAPs have already nudged
legislative content closer to presidential preferences (ibid: 528; Kelley and Marshall 2008: p. 263).
Thus, bargaining tools (SAPs) can work together with unilateral tools (signing statements) to
maximize presidential influence on legislation. However, Laurie Rice (2010) has raised some
concerns about this complementarity-argument suggesting that presidents often opt for blindsiding
Congress with signing statements without providing an early warning by means of SAPs. More
interestingly, looking at particularly controversial lawmaking-processes during the Bush- and the
Clinton-Administration, she identifies several cases that point to SAPs rather than signing
statements for the last word on the targeted provisions’ implementation (ibid: 704). She suspects
that if Congress were to successfully increase the political cost for issuing signing statements,
presidents might switch to SAPs instead to implement their preferences preemptively or as she
writes: “[...] doing the same thing in a document called something else.” (ibid). This clearly speaks
to Sievert and Ostrander’s (2017) finding discussed in the unilateralism-strand above, which took
note of a sharp decline in signing statements. I follow up on this interesting observation and argue
that signing statements are unnecessary when the legislative content is challenged earlier by means
of assertive SAPs. The Assertive Presidency engages Congress preemptively on foreign policy
legislation through SAPs.

As with any bargaining process and in overt connection to the going-public strand, timing

matters greatly for interventions to be effective. With veto threats transmitted in SAPs, presidents
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participate early in the legislative process, which evidently increases their prospect for success
(Hassell and Kernell 2016: p. 856). Focusing on legislative riders on appropriations legislation,
Hans Hassell and Samuel Kernell challenge conventional wisdom that usually considers must-pass
bills to be more or less immune to presidents challenging provisions assertively early in the
process. In fact, their study shows that presidents succeed in removing more than half of the
legislative riders that they deem objectionable, which highlights the significant impact assertive
SAPs indeed have on the substance of legislation (ibid: 857). In many ways, these findings seem
to dim the prospects for Congress to tie legislation to larger appropriation bills in order to
outmaneuver presidential opposition in the way indicated above. As the authors clarify, legislative
riders usually have one particular purpose from the congressional point of view: “They are inserted
into these ‘must-have’ bills because they could not get past the president’s veto pen as stand-alone
authorization bills.” (ibid: 849). Veto threats in SAPs seem to rise to the challenge apparently
blunting this previously important congressional countermeasure. Hassell and Kernell show that
presidents do not shy away from aggressively challenging riders attached to must-pass legislation
(ibid). Rather, by virtue of veto threats in SAPs, presidents appear to be emboldened by their
apparent success even when they challenge crucial legislation arguably shifting the balance of
power in the competition over contested outcomes in the process of lawmaking in such a way that
lowers the bar for early executive intervention.

The consequential question is, to what extent and under which conditions does this assessment
hold true when analyzed in the context of foreign and defense policy where presidents are expected
to be most vocal, which is precisely where my research interest takes root. Also, the veto-
bargaining strand is predominantly driven by game-theoretic approaches that leverage rational-
choice arguments and complex statistical models. In a clear departure from this mainstream, my
project assesses the explanatory power of institutional theory by testing the gradual-change-
argument as well as the critical-juncture-argument as outlined in the introduction. This moves
beyond viewing SAPs as just another bargaining tool, which is the prevalent notion in the veto-
bargaining strand and which, by design, can only provide partial explanations of the messy reality
in interbranch negotiations. Put differently, bargaining-models view legislative processes as self-
enclosed units of analysis that are difficult if not impossible to compare over time, whereas I intend
to trace change across six administrations since SAPs first emerged in 1985 in the context of

foreign policy. As codified in the case selection at a later point, comparability is ensured by
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focusing on a particularly influential and annual foreign and defense policy bill: The National
Defense Authorization Act. My analysis presents the first systematic evidence that the role and
reach of SAPs signifies gradual institutional change in more fundamental terms, which is explained
well by institutional theory as outlined in the next main chapter. In a nutshell, I single out foreign
policy SAPs and trace their impact over time in different settings of contextual factors rather than
integrating them in models of legislative-bargaining that by design cannot accommodate
temporally sensitive explanations. It follows that, while the veto-bargaining strand is closely
associated with this project’s research interest, the premises and goals of my analysis provide a

beneficial change in perspective on presidential power in the arena of lawmaking.

2.6 Summary: SAPs Pinpoint Preemptive Executive Pressure

In sum, the state of research emphasizes that SAPs provide a comparatively new and
promising source for understanding presidential influence in lawmaking (Kernell et al. 2019).
Whether it is viewing SAPs as a bargaining tool in and of itself (Guenther and Kernell 2021) or
connecting it to a more coordinated strategy including the unilateral tool of signing statements
(Rice 2010), authors increasingly recognize the need for thorough scrutiny of this class of
executive communication. It is also clear that foreign policy bills seem more likely to be addressed
by assertive SAPs, as common knowledge about presidential position-taking and prospects of
success in this policy would suggest (Wildavsky 1966; Canes.Wrone et al. 2008). However, the
literature so far remains unclear on multiple accounts. First, prior to this project, systematic
longitudinal studies of the change in position language in SAPs that pertain to foreign policy are
missing entirely. Second, the literature on SAPs is remarkably lopsided towards game-theoretic
approaches even though institutional theory has proven its worth prominently in the unilateralism
strand. Third, the state of research in all five strands is replete with strong evidence for the crucial
role that contextual factors play. Yet their role is rarely assessed in connection to foreign policy
SAPs. Fourth, analyses of SAPs tend to be exclusively focused on the veto threats transmitted
therein, whereas the assertiveness-score I develop at a later stage also accounts for presidents
opposing provisions without veto rhetoric. This delivers a more comprehensive picture of the true
extent of presidential assertiveness. Taken together, much uncertainty surrounding the use and

content of SAPs prevails emphasizing the striking value of exploring this avenue of presidential
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power in the ways set forth by this project. As highlighted at the end of my introductory chapter,
SAPs are ripe for more empirical research.

Overall, elaborating on the five strands of the state of research that pertains to the academic
environment of this project’s main themes served a dual purpose. First, it disentangled the complex
academic discourse on presidential power in interbranch relations by reviewing separately the
constitutional-strand, the unilateralism-strand, the war-powers-strand, the going-public-strand
and the veto-bargaining-strand, while also emphasizing links between them. Second, it allowed
for a nuanced description of how my own research settles in with extant work illuminating the
promise of studying an underexplored avenue of presidential power. The unilateralism-strand with
its penchant for institutional theory and its contextual awareness together with the veto-
bargaining-strand and its assessment of veto rhetoric voiced in SAPs is closely related to my
research project. Settings of divided government and spiking partisan polarization are often tied to
increasing interbranch friction and presidential assertiveness vis-a-vis the bicameral legislature. In
contrast, the constitutional-strand extends the vision to the third branch of government — the
judiciary — and is motivated by the link between constitutional ambiguity and judicial review
exploring the checks-and-balances system guided by questions of constitutionality and the role of
courts. As academic scrutiny continues to unravel the controversial Trump presidency, the role of
courts in the checks-and-balances system will likely move further to the center of attention. While
constitutional ambiguity also marks one of the cornerstones of my research interest, I focus more
on the legislative dimension of presidential action that operates within the strategic leeway of
regulatory ambiguity instead of investigating the judicial-presidential relationship.

The war-powers-strand oftentimes touches upon questions of constitutionality but it is more
invested in grasping the extent of presidential power in response to critical junctures, which are
usually tied to a rally-‘round-the-flag moment and reviews of the imperial-presidency-argument.
Assessing the salience of presidential leadership plays a crucial role in this body of literature,
which is usually measured by approval ratings for the respective incumbent. In essence, leadership
popularity is found to be a powerful leverage for presidents to enhance their influence. However,
by virtue of longitudinal studies, researchers show that the salience of presidential power
extensions in response to crises is usually short-lived pointing to broader underlying currents of
change in the contested balance of power that are more difficult to understand. The analysis of my

gradual-change argument could provide a helpful way of uncovering such broader trends. To that
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effect, presidents arguably carved out a new and potent way for themselves over time to access
legislative processes early by delivering to Congress red flags in the form of clear-cut objections
voiced in SAPs without fearing much public backlash.

In light of the literature that I organize in the going-public strand, communicating to the public
comes with many pitfalls for presidents. Similarly, directing public opinion from the bully pulpit,
which is the White House, is no guarantee for success. Instead, this body of literature is vocal on
the point that the timing of communication matters greatly. Also, legislators are oftentimes skilled
communicators as well aiming to earmark presidential actions in order to alter public perceptions.
Yet, in times of rising political polarization, public opinion tends to break along entrenched
partisan lines raising the demands on rhetorical finesse to nudge engrained sentiments of negative
partisanship. On a side note, polarization arguably facilitates the cohesion of partisan camps, which
at least in part explains why it is such a pervasive theme in American politics. It is just incredibly
difficult to reverse especially when political actors such as Donald Trump stand to gain electorally
from extending rather than bridging the divide. New contemporary means of communication such
as social media platforms play a significant and infamous role in this regard and it stands to reason
that scholars will likely continue to engage in a lively debate aiming to keep up with the volatility
of this research field. While there are ample research opportunities in this area, my project turns
to the arena of lawmaking where two lessons of the going-public strand indeed apply to the study
of SAPs. First, the timing of communications matters and, second, controlling for the effects of
polarization is essential.

My contextuality-argument benefits from the state of research, because the latter points out
three contextual factors that are most frequently assessed in the academic literature: the
composition of government, presidential approval rating and the level of polarization. I
operationalize and measure all three of them in order to trace their effect on presidential
assertiveness in SAPs. As will become apparent throughout the next paragraphs, I assume divided
government is a particularly influential contextual factor. The gradual-change argument as well
as the critical-juncture argument are further substantiated in the next chapter, even though the
latter did emerge rather prominently in the context of the war-powers strand. Leveraging
explanations drawn from institutional theory marks one of the distinctive features of this project.
However, the next chapter also provides an important distinction between assertiveness and power

by working with traditional conceptions thereof within the discipline.
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3 Interbranch Relations Under Pressure: Explaining Presidential

Assertiveness in Legislating Foreign and Defense Policy

This chapter outlines the theoretical framework for the gradual-change, the critical-juncture
and the contextuality argument by theorizing on explanations for change in presidential
assertiveness over time. I also define the essential terms institutions, agency, power and
assertiveness. In essence, gradual change and critical junctures each relate to one strand in
historical institutionalism that aims to explain institutional dynamics. I rely on historical
institutionalism because its premises align with the outset of my research interest. Also, historical
institutionalism echoes the prevailing opinion in scholarship on American interbranch dynamics
that long-term historical processes drive institutional change such as the growth of presidential
power in foreign policy (Jones 1999; Burke 2016). It accentuates the importance of institutions for
structuring group conflict and it aims to illuminate the dynamics that undergird institutional change
over time with a focus on the role of events (i.e. 9/11) and actors (i.e. lawmakers and presidents).
I recognize that historical institutionalism’s scope originally focused on how institutions matter
for large-scale policy change (such as the Welfare State) and that it also gained prominence in
European Integration Theory (Pollack 2019). Yet, I propose that its key propositions provide
valuable explanations for shifts in the way Congress and president interact in legislating foreign
and defense policy. In essence, “historical institutionalism is a research tradition that examines
how temporal processes and events influence the origin and transformation of institutions that
govern political and economic relations.” (Fioretos et al. 2016: 3).

The critical-juncture argument focuses on 9/11 as a pivotal event that explains increasing
presidential assertiveness, while the gradual change-argument centers on the gradual expansion
in the application of the authorization leverage by lawmakers that face an increasingly powerful
executive branch in foreign policy. Consequently, legislative pressure through authorization
legislation leads to an increasingly assertive presidency. The latter connects to what scholars refer
to as endogenous and incremental change over time and it is a more recent advancement of
historical institutionalism that accentuates institutional dynamics from a longitudinal point of view

(Gerschewski 2021; Peters et al. 2005; Mahoney and Thelen 2010). I theorize that gradually
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increasing presidential assertiveness in response to the wider application of the authorization
leverage culminates in a substantial shift in how strongly executive assertion of power are
expressed preemptively in foreign policy lawmaking. Over time, preemptive presidential
intervention incrementally becomes routine, because presidents reproduce their agency assertively
in practice under the impression of contextual factors that induce interbranch friction. For example,
presidential restraint in releasing high levels of veto threat certainty early in the process diminishes
over time because presidents try to defend their prerogatives in foreign policy, which face tougher
legislative scrutiny.

Interbranch relations have become more contested. Witness how the filibuster has changed
the Senate from a majoritarian to a supermajoritarian institution as the institutional forbearance
mandating a cautious use of cloture motions and filibusters eroded over time. There is hardly a
policy shift of significant scope imaginable that would not require 60 votes to pass, which is also
consequential for the domestic underpinnings of American foreign policy. For instance, presidents
effectively do not ratify international treaties anymore because they usually lack the required
support by enough Senators — especially so in contemporary settings where the government is not
only divided by party control of the branches but also by partisan polarization. Without ratification,
however, presidents opt to govern by executive orders that assert their privilege in directing foreign
policy. However, they are easily undone by successors, which undermines the constancy of
American commitments in international relations. This is to say that the dynamics of domestic
underpinnings matter. They are far less set-in stone than the institutional architecture and
presidential dominance would suggest.

Analyzing SAPs from theoretical point of view on gradual change can help explain how
institutional interaction and the output it produces has changed despite the absence of substantive
alterations to the formal rules of the game. I assume that presidential preemptive interventions
incrementally became more assertive over time. Presidents are more powerful than lawmakers in
foreign policy, but legislating authorization legislation is a powerful tool to reinforce congressional
voices. My gradual change argument suggests that the authorization-leverage attracts more
assertive presidential challenges thereby confronting executive dominance in foreign policy with
the congressional power of the purse. If executive assertiveness is indeed a response to
congressional activity, then interbranch dynamics and legislative pressure should be revisited as

domestic determinants of American foreign policy. This could mediate some of the concerns put
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forward prominently by the previously discussed state of research on presidential power expansion
as well as by the burgeoning literature on presidents invoking executive privilege to constrain
congressional oversight (Rozell 2010; Baron 2019, 2022). I shed light on why presidents recast a
rather benign class of executive messages as a vehicle of pronounced and frequent assertions of
power. As the unilateralism-strand of the state of research shows, presidents often resort to
administrative powers to enact their policy objectives for instance by invoking presidential
prerogative in Statements of Administrative Policy when interbranch friction is not productive but
rather adversarial. My findings show how veto threats were once a last-resort rarely used in
preemptive SAPs before becoming commonplace and more frequent features early in the
legislative process. This indicates that presidents might be responsive to growing legislative
pressure despite their preponderance in foreign policy.

I argue that Congress uses authorization legislation to implement checks on growing
presidential power in foreign policy as hearings and interbranch consultation become less viable
in polarized and often divided settings in Washington D.C. Legislative constraints are also superior
to other congressional tools when it comes to constraining presidents because ideological
polarization has made it more difficult to sway public opinion through investigations and hearings.
Statutory limits are also hard to overcome through presidential unilateralism because they
reinforce subsequent judicial review and congressional pressure. Thus, I suggest that the venue of
congressional efforts to constrain executive power in foreign policy has shifted to omnibus
authorization legislation. President Obama pinpointed this legislative pressure in one of his
communications to Congress in 2012 regarding the National Defense Authorization Act: “A
number of the bill's provisions raise additional constitutional concerns, including encroachment
on the President's exclusive authorities related to international negotiations.” (The White House
2012). President Trump’s remarks in his Signing Statement for the NDAA in 2017 (FY 2018) offer
additional testimony to this trend: “[...] several provisions [...] could potentially dictate the
position of the United States in external and military affairs and, in certain instances, direct the
conduct of international diplomacy.” (The White House 2017) Hence, when Congress passes the
annual defense authorization bill, it “[...] frequently incorporates unrelated foreign policy
legislation.” (McKeon and Tess 2019, p. 83). Therefore, focusing on the drop in the number of
hearings (Fowler 2015; Binder 2018) or in the quantity of foreign policy bills passed (Hinckley

1994; Binder 2018) runs the risk of underestimating congressional influence on foreign policy as
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provisions that are attached to authorization legislation go unnoticed. My theoretical framework
intends to explain presidential responses to the strategy of attaching foreign policy legislation to
NDAA:s.

The change of venue for interbranch confrontation in foreign policy makes sense for Congress
at least for four reasons. First, Congress invokes its power of the purse, which is a stronghold of
legislative power across policy domains that is not easily overcome by executive preponderance
in foreign policy. Second, this move complicates presidential opposition as the stakes in the
passage of large spending and authorization bills are much higher as compared to stand-alone and
issue-specific legislation. Third, the approaching October 1 fiscal year deadline for authorization
legislation presses both parties to ensure progress on the bill, which creates pressure for the
executive branch not to risk the proposal’s failure lightly for the benefit of advancing parts of the
foreign policy agenda. One qualification has to be made here: The deadline-pressure is generally
more serious for appropriation legislation. Authorization legislation authorizes programs and
appropriation legislation subsequently funds them. Hence, a program’s authorization might expire,
but appropriation could still sustain it (Hassell and Kernell 2016: 857). However, I argue that the
National Defense Authorization Act (NDAA) is a particularly important annual authorization
legislation because of its immediate connection to national security and foreign/defense policy.
When high politics such as security and defense issues are concerned, the October 1 fiscal year
deadline does loom large in interbranch negotiations and it complicates presidential opposition.
Fourth, the urgency and importance of annual must-pass legislation shields the corresponding
legislative processes from gridlock and obstruction that otherwise is often characteristic of
lawmaking in polarized times. In my analysis, I show that conference committees usually express
significant bipartisan support through veto-proof majorities for the respective draft, which lends
additional credence to the usefulness of attaching foreign policy legislation to authorization bills.
This way, Congress can to some extent disarm presidential veto threats because prevalent
bipartisanship signals increased chances of Congress overriding vetoes. In sum, I termed this
strategic maneuver the authorization leverage and assess an underappreciated battleground where
the interbranch imbalance of power in foreign policy is contested.

I argue that omnibus bills such as the National Defense Authorization Act still provide a
legislative stronghold of congressional pressure on foreign policy, which has come under heavy

executive pressure through more assertive SAPs. “An agenda-control and coalition-building tool,
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the omnibus bill is typically assembled in order to get something passed that otherwise faces
uncertainty.” (Krutz 2000: p. 533). Thus, the authorization leverage “[...] may be seen as
successful institutional adaption to a changing environment”. (ibid.: 545). The growth of
presidential power in foreign policy is part of the changing environment and Congress adapts by
gradually expanding the use of the authorization leverage. Focusing on legislative riders, Hassell
and Kernell (2016: p. 849) argue that “they are inserted into these ‘must-have’ bills because they
could not get past the president’s veto pen as stand-alone authorization bills.” Put another way, the
authorization leverage compels presidents to bargain with Congress, which ensures that lawmakers
are a significant part of the equation that determines American foreign policy.

Controlling for additional contextual factors, I postulate that settings of divided government
foster presidential preemptive interventions in the process of lawmaking because presidents fear a
loss of leeway under the impression of congressional opposition. This follows formal theories of
lawmaking that originate in V. O. Key’s (1964: 688) famous argument that, “common party control
of the executive and the legislature does not ensure energetic government, but division of party
control precludes it.” Motivated by divided government becoming the norm rather than the
exception in contemporary American politics, scholarship embraced V.O. Key’s notion
theoretically (Krehbiel 1998; Chiou and Rothenberg 2003), but struggles to pinpoint it empirically.
This is largely due to varying methodological approaches to measure the dependent variable,
which is usually a variant of legislative productivity (Binder 2015, Kirkland and Phillips 2018).
To illustrate, Mayhew’s seminal work (2005 [1991]) identifies shifts in the public’s support for an
activist government and presidential election cycles to be associated with the passage of more
landmark bills while the composition of government is inconsequential. However, evidence in
other studies associates settings of divided government with legislative stalemate explaining a
decrease in the total number of new bills introduced in respective Congresses (Binder 2003). In
addition, Krehbiel’s (1998) pivotal-politics-model adds the influence of legislative actors endowed
with key structural rights to block major policy change — for instance by means of the filibuster.
In this view, gridlock is possible in divided as well as in unified government linking the prospect
of large-scale policy change to a nonpartisan and rational-choice understanding of legislators and
their voting behavior under the impression of critical institutional thresholds.

Overall, the theoretical positions on the role of divided government are mixed. I suggest that

divided government is an important contextual determinant of presidential assertiveness because
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lawmakers exert greater pressure on the executive in these settings, which fosters presidential
assertiveness. The importance of divided government might be obscured by measures of legislative
productivity because, as my gradual change argument based on the authorization leverage
suggests, omnibus bills become larger and include a wider range of topics. The number of bills
might decrease, but this trend is offset by the increase of the scope and reach of large bills. Hence,
in divided government, legislative productivity hides in the details of larger bills, which becomes
evident in the extent to which presidents engage lawmakers assertively on respective drafts.

Interestingly, both Mayhew (2005) and Krehbiel (1998) omit any analytic relevance of
partisan polarization. In a leap forward for this discourse, McCarty et al. (2006: 193) argue that
“the separation of powers and bicameralism require that very large majority coalitions, typically
bipartisan, must be formed to pass new laws and revise old ones”, which is far more difficult when
gridlock motivated by partisan polarization takes hold. In this light, settings of divided government
only further diminish the prospect of bipartisanship carrying meaningful legislation through the
multifaceted veto points of lawmaking. It stands out that the extent to which divided government
impacts interbranch dynamics as well as the role of polarization remain somewhat obscure. Also,
apart from classifying certain bills as landmark legislation, the substance of legislative content is
often sacrificed for the means of large datasets. I theorize that substituting legislative productivity
with presidential preemptive interventions as the response variable offers a valuable change in
perspective on how contextual determinants matter for interbranch relations. Therefore, I keep the
empirical universe of my research design concise to promote a fine-grained analysis of the SAPs
and the bills they target. While the jury on the role of divided government for intra- and inter-
branch relations is still out, the increased occurrence of split control likely compounds institutional
conflicts over contested outcomes that unfold within rather ambiguous institutional guardrails and
shifting contextual factors. Ultimately, the gradual-change argument is inherently connected to
the contextuality argument first on the theoretical and then on the empirical level. My
contextuality-argument assesses the individual influence of selected predictors. My gradual-
change argument tests if there is a broader trend of increasing presidential assertiveness over time
in response to the authorization leverage.

Gradual change is incremental and endogenous in the sense that it unfolds in interbranch
dynamics. Consequentially, only longitudinal studies could see such developments (Pierson 2004:

79). After all, this is an advancement of historical institutionalism’s early penchant for focusing
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rather exclusively on critical junctures when aiming to explain institutional dynamics and
evolution. In the early stages of theoretical engagement with institutional change, pressure was
usually located outside of institutions in the shape of crises (Thelen and Steinmo 1992: 18). This
strand of historical institutionalism connects to the critical-juncture argument and turns the focus
outward to the extent that change is driven by exogenous shocks (Capoccia 2016). These sudden
impacts largely depart from the antecedent conditions of interbranch relations.

Critical junctures are transformative moments in time in which uncertainty about adequate
responses to crises foster leeway for political agency (Capoccia 2015: p. 148). Hence, the cause
for change is located exclusively outside the institutional structures. The New Deal and the
expansion of the welfare state in the US in response to the social and economic despair of the Great
Depression is an earlier but no less consequential example for the theory of interrupted institutional
constancy. Similarly, the establishment of the Department of Homeland Security and the almost
blanket extension of presidential power to respond swiftly exemplify the institutional adaption to
the threat of terrorism made shockingly visible by the attacks of 9/11. Also, because path-
dependency is such a pervasive concept for established institutions, it made sense for theoretical
accounts of institutional dynamics to focus on the most evident moments of change and to study
their legacy. Under the assumption of institutional persistence, it stands to reason to assume that it
takes formative moments in time to bring about actual change in otherwise stable structures that
derive their meaning from being change-averse. This line of thinking still has a firm standing in
institutional theory, despite more contemporary debates that extend it in meaningful directions
both in terms of locating the cause for change as well as regarding the time horizon of the cause
(Gerschewski 2021). Still, since 9/11 arguably qualifies as a prime example for a critical juncture
in interbranch relations between Congress and the presidency, the critical-juncture argument
completes my theoretical account of shifts in presidential assertiveness over time.

Institutions are generally perceived as being stubbornly resilient to change (Steinmo et al.
1992; Pierson 2000). After all, their resilience to erratic change is in many ways their key
contribution to the social world. “The idea of persistence of some kind is virtually built into the
very definition of an institution.” (Mahoney and Thelen 2010: 4). Hence, their added value as rigid
structures stems from installing stability and persistence by safeguarding formal and informal
practices that are engrained in their nature. Over time, institutions proceed along self-reinforcing

processes that stabilize institutional configurations primarily because the costs of changing course
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increase (Pierson 2000: 252; North 1990; Pierson 2015). Put differently, “the resistance of
institutions to change can be seen as the successful institutionalization of the structure.” (Peters et
al. 2005: 1288). Therefore, the concept of institutions itself seems to foreclose or at least
significantly inhibit change. Yet, change occurs because the constitutional ambiguity is
continuously interpreted in the light of contemporary and often conflicting ideas about how exactly
power is to be shared and checked in interbranch relations. It seems there are few questions that
set contemporary Republicans and Democrats more apart than this one lending credence to the
argument that presidential assertiveness runs high when incongruous ideas of the reach of the
federal government and the distribution of power between the branches clash in divided
government.

In sum, historical institutionalism essentially points to two explanations for institutional
change: first, critical junctures that all but force sudden change on institutional frameworks and,
second, gradual change that operates more subtly from within and centers on congressional activity
that explains executive assertiveness. Figure 3.1 illustrates the theoretical framework that I develop
in more detail in the next subchapters. The shaded box marks interbranch relations between
Congress and the presidency in foreign policy lawmaking. The three contextual factors are the
composition of government, ideological polarization, and presidential approval ratings. The
gradual expansion of the authorization-leverage unfolds incrementally over time and accentuates
interbranch contestation, whereas the exogenous shock impacts the embedded institutions
suddenly and emphasizes the influence of powerful actors. Overall, figure 3.1 captures the five
theoretical pathways to explaining shifts in interbranch relations (gradual change, critical juncture,

divided government, polarization in Congress and presidential approval ratings).
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Figure 3-1: The theoretical pathways of explaining presidential assertiveness

1. Exogenous shock:

The critical juncture of 9/11
and the expansion of
presidential power

Interbranch Dynamics in Foreign Policy Lawmaking

Four endogenous dynamics that foster
presidential assertiveness
in foreign policy lawmaking:
2. Gradual expansion of congressional
authorization leverage

Increasing Presidential
Assertiveness in
Preemptive SAPs for
draft-NDAAs

3. Settings of divided government —
4. Rising Polarization in Congress —
5. High Pres. Approval Ratings —_—

Source: Own illustration. Key to the figure: shaded box = interbranch dynamics and endogenous
theoretical pathways to explaining presidential assertiveness; bolt-icon = sudden impact of critical
juncture; arrow = determinant of presidential assertiveness; arrow-length = indication of temporality for
each endogenous determinant.

Figure 3.1 encapsulates my explanatory model for understanding presidential assertiveness
in foreign policy lawmaking. It illustrates the temporality and source of the causes for more
assertive executive challenges in relation to interbranch dynamics. I theorize that 9/11 was an
exogenous shock for interbranch relations. It is a distinct and abrupt departure from antecedent
conditions, which figure 3.1 captures in the bolt-icon. My gradual change-argument explains rising
presidential assertiveness with lawmakers employing their authorization leverage more widely in
the face of increasing presidential power in foreign policy. The length of the arrow that connects
to presidential assertiveness is to indicate the incremental nature of this part of my theoretical
framework. Lawmakers gradually increase their pressure through the authorization leverage,
which leads to more assertive presidential challenges in response. The three contextual factors
explain variation in presidential assertiveness individually and in addition to the broader trends of
the critical juncture and gradual change. Lastly, figure 3.1 also indicates the way I structure the
more detailed description of the three elements of my theoretical framework (the critical juncture,
gradual change, and contextuality argument). Since critical junctures preceded gradual change in
the evolution of historical institutionalism, I will begin the more detailed description of my
theoretical framework with the former before moving on to the latter.

In the next step, I provide definitions for the key terms power, assertiveness, institutions and

agency before developing the critical-juncture argument in more detail. Then, I connect my
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theoretical framework to contemporary literature on extending historical institutionalism beyond
the focus on formative moments in time, which provides the foundation of my gradual-change
argument. Finally, I explain the rationales for the effect of the three contextual factors that
operationalize my contextuality argument. As my first chapters showed, the fact that presidential
power grew over time is well documented in extant literature, while contemporary debates
continue to evolve around different manifestations of this trend trying to put it into perspective
within the checks-and-balances system. In many ways, I follow this tradition by arguing that
presidential power is relational in that it is best understood within the context of interbranch
relations — as the shaded box in figure 3.1 illustrates. After all, “political institutions do not operate
in a vacuum.” (Thelen and Steinmo 1992: 18). I suggest that rising assertiveness in SAPs that are
released for draft NDAAs accentuates the importance of interbranch dynamics for the domestic
underpinnings of American foreign policy despite presidential dominance in this field. I theorize
that the American political system gravitates towards a more president-centered form of
government which is evidenced in interbranch tension with Congress and increasing executive
pressure during the legislative process. The assertive presidency describes an institution that
regularly and assertively promotes executive prerogatives. The next paragraphs address the
question of how I intend to connect presidential power, assertiveness and agency set in the context

of interbranch dynamics and viewed through the prism of historical institutionalism.

3.1 Approaching Historical Institutionalism: Power, Assertiveness, Institutions and
Agency

Assertiveness and power are connected in practice and in theory. Presidential preemptive
interventions in foreign policy lawmaking are important because they come are released from a
position of strength. Given presidents’ capacities to act unilaterally and in light of executive
advantages in this policy area, legislators take executive messages that assert presidential power
seriously. Assertiveness is understood not in binary terms of presence and absence, but rather as a
matter of degree in that it is more or less present. I apply this in the analysis by relying on eight
categories to classify presidential positions communicated in their SAPs. Much like interbranch
relations themselves, power is relational or as Howell has famously written: “the president’s
freedom to act unilaterally is defined by Congress’s ability, and the judiciary’s willingness, to

subsequently overturn him.” (2003: xv). However, I posit that the authorization leverage also
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allows lawmakers to set limits on the president’s foreign policy agenda prior to executive action,
which is why the White House intervenes preemptively to address undesired provisions that
lawmakers attached to NDAAs. Hence, the relational concept of power is engrained in the fabric
of the American checks-and-balances system. This line of thinking about power relates to the
concept of compulsory power outlined in Barnett’s and Duvall’s famous taxonomy of power
(2005: 45). As such, power is defined along the seminal lines of Max Weber as the “probability
that one actor within a social relationship will be in a position to carry out his own will despite
resistance, regardless of the basis on which this probability exists.” (1947: 52) and Dahl’s
definition of power as the ability of actor A to get actor B to do something that B would otherwise
not do (1957: 202-203). I specify this relation by introducing the role of agency in the next
paragraphs. Presidents act assertively, when their SAPs challenge Congress on legislative content,
while the degree of assertiveness responds to the level of opposition voiced therein. Thus, I
understand power to be a prerequisite of assertiveness.

Power has a performative pivot in that it is most visible in the outcome of social interaction
brought about by actors. Agency is a more complicated matter than discerning assertiveness from
power, because challenging questions arise when agency and structures meet as they do in
embedded institutions. Do rigid structures preclude agency and if so, do actors that materialize
agency not matter in institutionalized settings? How do we reconcile individual agency and
institutionalized structures that by definition reign in the choices available to the actors it
encompasses? I revisit the previous theme of constitutional ambiguity to alleviate this theoretical
tension. No institution is perfect in regulating behavior “[...] because the rules are never complete
and definitive, there is also an indispensable role for the individual.” (Greenstone following
Wittgenstein 1986: 48; Sheingate 2010: 169). Constitutional ambiguity creates the room for
congressional and presidential agency. Change is ultimately animated by actors and instigated by
temporal dynamics and contextual factors. Therefore, agency and structure are best not perceived
of as a dualism, but rather as a complex and dynamic duality (Hay and Wincott 1998: 956) —
especially in the American system of checks-and-balances.

Change occurs in institutional settings without breaking the seal of contingency inherent
to these structures. By the same token, structures can be restrictive by limiting choices while they
can also be productive by organizing and streamlining agency. Moreover, any structure is never

fully isolated from its environment. Instead, it is embedded in changing arrangements of contextual
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factors that are consequential for the interpretations of constitutional ambiguity and for the
expression of agency. This is to say that the extent to which imperfect regulation engenders leeway
for strategic action is influenced by shifts in the respective contextual settings. For instance, mid-
term elections can decidedly shift the composition of government changing everything from
committee composition in Congress to interbranch negotiation tactics. Similarly, spiking partisan
polarization can contribute to rising tension within and between governmental structures. External
crises can suddenly increase the salience of presidential leadership boosting their prospects of
successful assertions of power and creating an edge that they hesitate to let go in the future. In
short, no structure is so institutionalized that it could free itself entirely from the influence of
contextual pressures that are outside of its regulatory reach. I define agency to be dynamic in itself
and conditioned by the temporal-relational contexts of actions (Emirbayer and Mische 1998: 1004;
Emirbayer 1997). Put in a nutshell, “the core idea is that agency and structure (institutions) are
integrated and mutually interactive factors.” (Fiirstenberg 2016: 52).

Agency is relational by nature in a system of separated institutions sharing power in their
struggle to direct American foreign policy. “At every step, actors are conceived of not as atomized
individuals, but rather as active respondents within nested and overlapping systems.” (Emirbayer
and Mische 1998: 969). This applies as much to collective action in the legislature as it does to
presidential preemptive interventions by means of SAPs. Agency, after all, is the actor’s capacity
to purposively influence outcomes in dynamic and embedded structures under the impression of
ambiguity. Hence, attributes of agency are closely tied to attributes of power and power itself is a
relational element in the social world. It follows that more powerful actors can take their agency
further in shaping the product of institutionalized processes such as legislating foreign policy.
Thus, agency is capacity turned into purposive action. In this light, presidential assertiveness
characterizes executive action, which aims to reproduce and reinforce power asymmetries in
foreign policy. In essence, I theorize that agency is achieved relationally through practice.
Presidential agency in foreign policy legislation is recalibrated by the practice of executive
engagement in lawmaking. Finally, I suggest that the extent to which preemptive interventions
become more prominent across time illuminates uncovers resurgent congressional voices in
foreign policy.

Ontologically, historical institutionalism leads my theoretical framework away from the

rational-choice and the sociological institutionalists in meaningful ways, while still borrowing
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some of their propositions. I follow a rather unique path carved out in early academic debates on
institutional theory and historical institutionalism’s place therein (Hay and Wincott 1998; Thelen
and Steinmo 1992; Hall and Taylor 1996, 1998). As such, my account of historical institutionalism
is premised on the rejection that actors have a fixed set of preferences pursuing only their self-
interest that is informed by complete knowledge about antecedent conditions and likely outcomes.
In essence, this rational-choice institutionalism assumes that actors are self-serving utility
maximizers and that institutions explain stability in these settings of multidimensional choice
(Sanders 2006: 42; Weingast 2002; Shepsle 2006; Farrell 2018). Hence, special attention is
attributed to the rather narrowly framed and strategic interactions of rational actors within the
respective set of stable institutional constraints. The latter are either exogenously given or
interactively established by the involved actors (Shepsle 2006). Regardless of the exact definition
of the term, “the fundamental argument of rational choice approaches is that utility maximization
can and will remain the primary motivation of individuals [...].” (Peters 2019: 55). There is a
certain gravitational pull towards game-theoretic and quantitative explanations in this tradition
connecting to the veto-bargaining stream outlined in chapter 2. Actors are perceived of as playing
a game of intersecting and discernable sets of preferences. This results in the conviction that
outcomes in the social world are largely calculable. Rational-choice institutionalism can be thought
of as a microscopic view on the interactions of predictable envoys of action set in structure-induced
equilibrium. It follows that institutions are purely functional in that they reduce uncertainty about
the procedural steps that organize the game.

In rational-choice institutionalism, the tension between stability and change is particularly
obvious. How do we explain evident change such as the growth of presidential power in foreign
policy when both the structures as well as the actors under study are characterized by steadiness
and static preferences? Even under the assumption of bounded rationality, rational-choice
institutionalism remains rather hopelessly caught in a dualism between agency and structure
leaving it somewhat perplexed by institutional innovation and change unless it is linked to
significant external shocks. “Therefore, institutional change happens only when ceferis is no
longer paribus, that is, when shocks exogenous to the system of institutions alter the context.”
(Hall 2010: 205; emphasis in original). This is similar to my critical-juncture argument in that it
locates the causal force leading to institutional change outside the institutions themselves.

However, rational-choice institutionalism does not embed this within a broader theory of
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institutional change, which is evidence of its restrictive ontological predispositions. This sharply
separates phases of continuity from periods of change bearing witness to the dualism of structure
and agency that historical institutionalism intends to overcome.

Contextualizing agency and structure historically emphasizes the logics of path-
dependency and, more recently, of gradual and incremental change, which arguably breaks the
impasse that institutional theory encounters when reconciling change and stability purely on
rational-choice terms. I define structures to be a set of organizing principles that are
institutionalized in their ongoing practice, where ambiguity in regulation and the context engender
relational agency. Reversely, any structure that lacks continuity in practice cannot be an institution
and it would stifle consistent agency. In this sense, I postulate that institutionalized structures and
agency are not theoretical opposites. Instead, they are connected in an active dynamism that defines
and shapes institutions. Therefore, institutions are stable but not static (Weaver and Rockman
1993; March and Olson 2006). With regards to the U.S., Frances Lee argues that “certainly, the
system is not static. Recent decades have seen an enormous amount of institutional innovation.”
(2015: 276). What I term the assertive presidency essentially encompasses my effort to isolate and
study a key mechanism of actor-specific intervention and to better understand its role and evolution
in interbranch relations that underpin American foreign policy.

While historical institutionalism certainly agrees with perceiving of institutions as
structures predicated on stability by means of constraint, its take on institutions is less driven by
pure functionalism and more by the rather open empirical and historical question about the
functionality or dysfunctionality institutions exhibit in a longitudinal perspective. The difference
is important and clear. For instance, it is irrational for Congress to undermine its public image by
exhibiting rising gridlock and dysfunction. Policy progress should outweigh partisan bickering and
rational choice institutionalism experiences a hard time explaining that the opposite is
characteristic of the contemporary American legislature. In the long view, however, historical
institutionalism could point to the gradual erosion of democratic norms such as institutional
forbearance driven by partisan polarization and the increased occurrence of divided government
offering a sense of the broader trends at play. Therefore, historical institutionalism is more
interested in the longitudinal study of how institutions are maintained and how they evolve over
time instead of studying the rather piecemeal dynamics of self-serving actors. As such, actors

pursue certain goals instead of individualistic preferences marking an ontological shift away from
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rational-choice frames of thought (Sanders 2006: pp. 42). Goals have a more public and less self-
serving dimension opening the ontological vision towards collective action and the role of ideas
for institutional design and adaption under the impression of constitutional ambiguity, which
sustains the dynamic relationship between structure and agency.

Despite the differences outlined above, historical institutionalism as I develop it throughout
this chapter does show some proximity to the rational-choice propositions, because I theorize that
the degree of presidential assertiveness in SAPs can serve as an indicator for presidential agency
in legislating foreign policy. This is somewhat unconventional for historical institutionalism and
its interest in the broader stories of institutional genesis and development because it turns the focus
to a unit of analysis that associates more naturally with research agendas pursued by rational-
choice arguments. I recognize this slight departure from convention, but I argue that it pays off in
full for two reasons: first, the empirical patterns uncovered later in this project do turn out to tell a
story fit for the scope of historical institutionalism’s narratives. I find a clear trend towards more
expansive and aggressive presidential assertions of power in SAPs — particularly so after the
critical juncture of 9/11 and in settings of divided government. Second, focusing on presidential
action anchors the empirical analysis in a concisely defined and relational mechanism, which helps
to disentangle the dynamism between structure and agency in institutional theory. In this way, the
theoretical and the empirical levels of my research are intimately connected and stimulate each
other. In essence, “properly understood, the two [rational choice institutionalism and historical
institutionalism] are not mutually contradictory, contrary to the portrayals of the discipline as one
of war of paradigms.” (Greif and Laitin 2004: 649; italics in original).

The established distance to rational-choice institutionalism does not, in turn, imply a
natural proximity to the ontological counterpart. Sociological institutionalism is indeed less
ontologically restrictive than the rational-choice line of thinking, but it encounters similar, if not
greater, difficulties with agency and structure since it underplays the former in favor of the role of
culturally informed norms that underpin institutions. Norms and ideas rather than rules are moved
to the spotlight. This makes for an easier separation between its ontology and historical
institutionalism. In the sociological tradition, behavior is explained not by a rational calculus but
rather by the institutional culture that installs a shared sense of appropriateness (Hay 2006; Meyer
and Rowan 1977). To a large extent, institutional theory, much like the discipline of political

science itself, is characterized by the calculus versus culture debate, which might as well be framed
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as the positivist versus the constructivist debate. In the sociological line of thinking, institutions
provide the cognitive scripts that are indispensable for actors to associate their actions with
meaning. “It follows that institutions do not simply affect the strategic calculations of individuals,
as rational choice institutionalists contend, but also their most basic preferences and very identity.”
(Hall and Taylor 1996: 948; see also Hall 2010: pp. 216). Consequently, institutions are
manifestations of the logic of appropriateness and individual agency is enacted by the
intersubjective and often discursive reinterpretation of convention. Therefore, institutions are more
than rules and self-serving actors. Rather, disaggregated processes of shifts in the meaning actors
associate with an institution drive change. The departure from rational choice institutionalism is
evident in these constructivist explanations of institutional development. In sociological
institutionalism, “[...] change is rarely the rational, planned activity found in strategic plans but
more emergent and organic occurrence.” (Peters 2019: 42). Similarly, sociological institutionalism
has a much broader definition of institutions that extends beyond formal rules and their ambiguities
to “[...] the symbol systems, cognitive scripts, and moral templates that provide the ‘frames of
meaning’ guiding human action.” (Hall and Taylor 1996: 947), which is evidence of the strong
influence of social constructivism in this line of thought.

To some extent, focusing on norms and convention is more receptive of broader trends. To
illustrate this departure from rational-choice institutionalism, the electoral success of the New Deal
coalition and the expansion of the welfare state was at least in part tied to a shared reinterpretation
of presidential power and responsibility in the aftermath of the Great Depression. Similarly,
Trump’s victory in 2016 and the multifaceted institutional changes that ensued could be explained
by the erosion of normative boundaries against inappropriate behavior that began much earlier
than his quick ascent to power would suggest. These rather abstract examples illustrate that
sociological and normative explanations work well for making sense of formative moments for
institutional settings. In this light, institutions do not simply affect the calculus of rational-choice
actors. Rather, they influence the actors’ most basic preferences as well as their identity. It follows
that any action is intimately connected to interpretations since sociological institutionalist “[...]
posit a world of individuals and organizations seeking to define and express their identity in
socially appropriate ways.” (Hall and Taylor 1998: 949; March and Olsen 2006).

At first glance, some of sociological institutionalism’s prepositions seem to resemble the

role of ambiguity envisioned by historical institutionalism’s approach to deconstruct the initial
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tension between agency and structure. After all, indeterminacy invites actors to leverage their
agency strategically and sociological institutionalists do make a point out of emphasizing the
intrinsic ambiguity of institutions (Hall 2010: p. 216). However, agency is strategic and purposive
in historical institutionalism as actors pursue certain goals, whereas it is cast in more deliberative
and intersubjective terms for most of sociological institutionalism’s ontological landscape. In a
clear departure from the sociological side, historical institutionalism suggests that ambiguity also
leads to overt contention especially when power-asymmetries factor in with agency (Thelen and
Conran 2016). “HI [Historical Institutionalism] has never forgotten that institutional outcomes
have losers.” (ibid: 65). This is perhaps the most notable difference between sociological and
historical institutionalism. In the former, ambiguity is tied to the malleable norms that undergird
otherwise widely regularized practices. In the latter, creative leeway emerges in the ambiguity of
the rules themselves (Sheingate 2010: 169). “The institutions that are at the center of historical
institutional analysis [...] can shape and constrain political strategies in important ways, but they
are themselves also the outcome [...] of deliberate political strategies, of political conflict and of
choice.” (Thelen and Steinmo 1992: 10). This close and dynamic link between agency and
structure separates my theoretical framework from both rational-choice and sociological
institutionalism.

I suggest that Congress and the presidency following the constitutional invitation to
struggle over the privilege of directing American foreign policy interact in the legislative arena in
which the dynamic duality between agency and structure plays out. What really sets historical
institutionalism apart from the other two institutional ontologies discussed here is its call to move
beyond analytic snapshots towards longitudinal perspectives through complete timeseries. “If HI
[Historical Institutionalism] teaches us anything, it is that the place to look for answers to big
questions about class, power, war and reform is in institutions not in personalities, and over the
longer landscapes of history, not the here and now.” (Sanders 2006: 53). While some parallels to
rational choice and sociological institutional theory emerge, historical institutionalism is a novel
approach in its own right carving out a unique research agenda. Before I emphasize this point in
the subsequent sections by illustrating the theoretical bearings of critical junctures and gradual
change, my previous point on power-asymmetries in conjunction with presidential agency
mandates some further clarifications. The following paragraphs directly refer back to the initial

motivation of this project as outlined in chapter 1.
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Presidents are expected to be most vocal and engaged in foreign policy lawmaking because
they have a reasonably high expectation of success and because their office is better suited for
handling international relations — especially so when quick action in the face of crises is required.
The president’s institutional advantages over Congress in the field of foreign policy are well
known and I discussed them earlier (see chapters 1 and 2). Put in a nutshell, these are the
presidents’ first mover discretion (Canes-Wrone et al. 2008: 4), privileged access to information
and expertise (ibid.: 5; Milner and Tingley 2015: 34), their unity of office and the separated
election cycles of Congress and the president. Informational asymmetries in favor of presidents
are particularly supportive of presidential authority in foreign policy (Milner and Tingley 2015:
259). By extension, political crises, congressional deferral or passivity, gridlock due to
partisanship and plummeting public confidence in government (Thurber and Tama 2018: 14;
Binder 2015), provide for abundant windows of opportunity for presidential assertiveness to access
foreign policy lawmaking preemptively. Thus, presidents have the means (i.e. SAPs), the motive
(intervention in foreign policy lawmaking) and the opportunity (constitutional ambiguity,
institutional advantages and trend towards increasing executive control over foreign policy) to
challenge foreign policy legislation preemptively — especially after historical circumstances shifted
rapidly with 9/11 in response to the rally-‘round the flag moment. In other words, presidents can
use SAPs as a device to facilitate executive involvement in the early stages of lawmaking.

However, Congress is front and center for the procedural steps of lawmaking by
constitutional design and is able to force the president’s hand in this arena. Jordan Tama points out
that presidents regularly sign disliked bills into law that pertain to international sanction legislation
showing that Congress is indeed powerful especially when a broad consensus unites both sides of
the aisle (2019: p. 14). Contrary to the common narrative of entrenched polarization reaching
foreign policy positions, recent scholarship indicates that legislators continue to be far less divided
on international issues as compared to domestic matters (Bryan and Tama 2022; Friedrichs and
Tama 2022). My findings relate well to this notion of legislators being less tied up in obstructive
polarization when it comes to foreign policy, because different measures for the extent of the
partisan divide come up short in terms of explaining spiking assertiveness. Also, I demonstrate
that lawmakers employ their authorization leverage more widely over time to attach foreign policy

provisions to draft NDAAs, which leads to more assertive presidential opposition. The prevalence
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of bipartisanship in passing large legislative proposals helps sustain congressional voices in
foreign policy.

Boeller and Herr show that Congress successfully implemented securitization discourses
on US-Russian relations in order to force a reluctant president to sign into law a tough sanctions
regime on Russia (2019: 16). This directly speaks to previous evidence gathered by Carter and
Scott (2009), Lavelle (2011) as well as Auerswald and Campbell (2012), which points to
considerable congressional sway over foreign policy outcomes when viewed in the context of
lawmaking. Legislating is still a shared enterprise and, in Corwin’s (1984: p. 201) famous words,
the American Constitution “[...] is an invitation to struggle for the privilege of directing American
foreign policy.” Congress continues to hold considerable sway over foreign and defense policy
(Carter and Scott 2009; Lavelle 2011; Auerswald and Campbell 2012; Tama 2019) — especially so
when authorizations and appropriations are used to exert pressure on the executive. Presidents are
powerful in foreign policy “[...] but at the end of the day, Congress controls budgets and the
financing of all government policies in addition to enacting laws regarding all policies.” (Milner
and Tingley 2015: 34). While rapid decision-making often precludes lawmaking in foreign policy
action, consequential constraints like funding limitation, reporting requirements and limitation
riders are indeed important legislative tools available to constrain presidents. In the face of
presidents that invoke power asymmetries in foreign policy, legislators likely resort to their
stronghold of influence and rely on their authorization leverage more frequently. Hence, assertive
SAPs are a response to Congress attaching foreign policy provisions to authorization legislation
more widely.

The key message is that presidential agency in the legislative arena is relational in that it is
not defined by the executive’s actions and powers alone, but to a large extent by congressional
checks and contextual factors. Therefore, it stands to reason that the American system of
government experiences shifts in competitive interbranch relations. My research suggests that
SAPs convey preemptive and determined presidential interventions in the formative stages of new
authorization legislation providing a rich and relatively new pool of empirical data that can help
to better understand interbranch dynamics. As the next sections illustrate, historical
institutionalism suggests that the source of the cause leading to change can be located both inside
as well as outside the institutional arrangement under study here. In overt connection to

constitutional ambiguity, I argue that the contested American checks-and-balances system, while
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broadly framed by the Constitution, is in itself characterized by the competitive interbranch
relations between Congress and presidents. Contestation together with constitutional ambiguity
sustains room for change in an otherwise rigid institutional setting promoting individual agency.

In historical institutionalism, politics is a process structed in time and space (Peterson 2004;
Streeck and Thelen 2005; Hall 2016). As such, historical institutionalism “[...] associate[s]
institutions with organizations and the rules or conventions promulgated by formal organization.”
(Hall and Taylor 1996: 938). A key component of this take on institutions emphasizes their
permanence in ordering social interactions by continuous practice. Yet, “the persistence of
institutions is not a matter of unreflective adherence, but the outcome of exercises of power and
interpretation, whose result is at best a contested stability [...].” (Hall 2010: 217). Contested
stability directly speaks to the inherent friction in the American checks-and-balances system where
agency unfolds in ambiguity and helps to pinpoint change in interbranch dynamics over time. That
is why it is important to test to what extent presidential assertiveness might be a function of
congressional efforts to enhance the authorization-leverage. Hence, my analysis sets out to study
institutionalized practices that are structured across time by critical junctures and incremental
change (Mahoney et al. 2016: pp. 77).

In line with the two perspectives pursued in historical institutionalism, I aim to explain the
variance of presidential assertiveness from different but connected perspectives in terms of
temporality and location of the cause. As such, the gradual-change argument assumes a
longitudinal perspective and locates the source of change within the interbranch relationship
between Congress and the presidency. In contrast, the critical-juncture argument focuses on 9/11
as a formative moment in time with a lasting legacy locating the cause outside of presidential-
congressional interactions. At the heart of institutional theory is the struggle to reconcile the
seemingly opposing forces of dynamism and durability — between the nature of institutions
themselves and the endogenous as well as exogenous forces of change. In fundamental terms,
institutions are meant to “[...] constrain, constitute or limit the behavior of actors and the range of
alternatives they confront.” (Sheingate 2014: 462). However, this subchapter illustrated a way to
break this impasse by outlining a dynamic and relational understanding of agency. This
implements the ontological signposts for my gradual-change and my critical-juncture argument.
Put in a nutshell, institutions constrain action without eliminating agency. Rather, their inherent

ambiguities engender and foster it. “In political life, unstructured agency is as unthinkable as are
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structures with no agents.” (Conran and Thelen 2016: 66). The duality of agency and structure
makes institutional change possible and likely. Institutions witness change because they are
adaptive. “There will be change and evolution, but the range of possibilities for that development
will have been constrained by the formative period of the institution.” (Peters 2019: 84). The
consequential questions are why and how does change occur. I present and assess two modes of
change. First, change in interbranch relations is spurred by an exogenous shock and manifest in
spiking presidential assertiveness thereafter. Second, change occurs gradually over time and
becomes visible when preemptive executive interventions by means of SAPs are traced across
time. In both modes of change, presidential preemptive pressure in foreign and defense legislation
is the indicator for change and SAPs are the mechanism that connects executive agency to

legislative proposals.

3.2 The Critical Juncture-Argument: Exogenous Shocks and Their Legacy in Interbranch
Relations

Institutions establish structures and codify procedures by ensuring their ongoing practice
in order to facilitate trust and accountability. They manifest and carry on a certain equilibrium,
which is particularly true for the checks-and-balances system in the U.S. that anchors liberal
democracy in the dualism of separating and sharing powers between the three branches of
government. Subscribing to the framework of durability and sturdiness as characterizing principles
of institutions, it makes sense to assume that only powerful and external forces could meaningfully
impact such resilient constructs apart from an evolution along path-dependent lines. Viewed from
this angle, entrenched and path-dependent structures plausibly do not change significantly from
within but rather through external shocks that are difficult if not impossible to anticipate creating
an immediate need for adaption and ample leeway for agency as constraints are loosened. Hence,
critical junctures inflict a high degree of pressure on the inflexible fabric of institutions. In this
light, institutional change is a response to the impact of external and rapidly unfolding events that
create uncertainty in an otherwise rather certain setting. When institutions are caught off guard
like that, actors scramble to adjust in time to rise to the occasion often without a clear account of
long-term consequences. In these circumstances, institutions can become less stringent custodians
of continuity and more open to change. Also, such forceful exogenous shocks usually impact an

entire ecosystem of embedded institutions that also have to sort out the question of agency in

3-67



leading the response when power and competencies are shared as they are in the political system
of the U.S.

After 9/11, presidential authority over foreign and security policy was significantly
extended to combat the threat of international terrorism. Congress quickly rallied behind the
president and cleared the use of force in the war on terror. For instance, in a 98-0 and 420-1 vote
in the Senate and the House respectively, lawmakers passed a joint resolution (PL 107-40) that
authorized the president to “use all necessary and appropriate force against those nations,
organizations or persons he determined planned, authorized, committed or aided the terrorist
attacks occurred on September 11, 2001, or harbored such organizations or persons.” (CQ
Almanac 2001). The Patriot Act of 2001 and its subsequent extensions expanded the surveillance
abilities of law enforcement, reorganized interagency communication between federal agencies
and adjusted the legal definition of terrorism as well as corresponding penalties. This act also
allowed the indefinite detention without trial of non-citizens in facilities such as the controversial
Guantanamo Bay Prison. Clearly, Congress deferred to the president to respond to the exogenous
shock of 9/11 and President George W. Bush was able to use military force against Afghanistan
and later Iraq with congressional consent. The Homeland Security Act of 2002 established the
Department of Homeland Security, which is a federal executive department tasked with, among
others, public security, anti-terrorism and cyber security. It is coordinated at the White House
through the Homeland Security Council, which is an entity within the Executive Office of the
President. Clearly, lawmakers deferred to the president for responding to the crisis and
consequently fortified presidential control over the executive branch.

The exogenous shock lead to legislation that relaxed checks on presidential war powers
and streamlined executive control over federal agencies and law enforcement. It also led to the
creation of a new federal department, which permanently puts presidents in charge of crisis
response and management. The Department of Homeland Security also significantly expanded the
president’s informational advantages vis-a-vis Congress. Overall, “[...] September 11 and its
aftermath was a tidal wave accelerating this process, bringing enhanced visibility and leverage to
the presidential office.” (Rudalevige 2006: 12). 9/11 was a juncture with evident institutional
consequences. Presidential power in foreign, defense and security policy grew. I argue that this
expansion becomes more contested over time as the urgency of extraordinary measures in response

to the crisis fades and congressional checks begin to recalibrate and to adapt. As such, Congress

3-68



relies on its power of the purse and attaches foreign policy provisions to authorization legislation
in order to regain some of the control over executive action in foreign policy delegated to the White
House in response to 9/11. Tougher scrutiny of executive preponderance in foreign policy leads to
more assertive challenges in preemptive SAPs for draft NDAAs. Therefore, I expect presidential
assertiveness to be significantly higher after the critical juncture.

Hypothesis 1: Presidential assertiveness in SAPs released after 9/11 increases
significantly as compared to the pre-9/11-years

The critical juncture-argument builds on the notion that 9/11 significantly bolstered
presidential power. President George W. Bush was put in charge to level a decisive response to
the terrorist attacks in what can be read as a clear manifestation of the rally-‘round-the-flag effect
that Congress initially supported by means of corresponding legislation — witness the Patriot Act
of 2001 (PL 107-56), the Iraq Resolution of 2002 (PL 107-243) and the ensuing war on terror as
well as the introduction of the Department of Homeland Security within the executive branch.
These far-reaching responses provide some initial indications of a critical juncture because they
significantly depart from interbranch relations prior to 9/11. “Indeed, there is good evidence to
claim that 9/11 was an earthquake that loosened up institutional routines [...].” (Tarrow 2017: 10).
Without much hesitation, Congress vastly expanded presidential prerogatives in waging war
significantly departing from previous interbranch routine and resurgent congressional
counterbalance to executive power. For instance, when President Clinton tried to sign legislators
on to the war in the Balkans, he faced a far more reluctant Capitol Hill when it came to committing
US forces to the missions for an extended period of time. At least since the War Powers Act of
1973, Congress frequently signaled that it was committed to rein in presidential preponderance
when it came to committing the US to armed conflicts — so much that legislators even overruled
President Nixon’s veto on said bill with bipartisan majorities. 9/11 was different in many ways
because it was a rare attack on US soil with severe civilian casualties. A nation under shock was
soon eager to fight back no matter the cost opening up previously more guarded pathways for
presidential power. One rather frank and common read of this holds that “in 2002, Congress looked
to have surrendered its constitutional role in foreign policymaking to the White House.” (Lindsay
2018: 219). Yet, power shifts towards the White House in times of war are not uncommon in the

history of interbranch relations.
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Looking back, the default option in interbranch relations when it came to responding to
crises is to support the executive branch and especially the president in leading the way. As pointed
out above in Chapter 2, times of crises are usually associated with rising salience of presidential
leadership, which ties into the notion of critical junctures emboldening presidents to act more
assertively given the relaxed constraints. I follow Capoccia and Kelemen (2007: 348) in defining
a critical juncture as “[...] relatively short periods of time during which there is a substantially
heightened probability that agents’ choices will affect the outcome of interest.” There are multiple
examples throughout American history that further exemplify this notion, many of which figured
prominently in my introduction’s review of presidential power expansion over the last 100 years.
The Great Depression, for instance, lead to an overhaul of the American welfare state marking the
onset of the growth in presidential power domestically. In terms of foreign policy, the leadership
of FDR, Harry Truman and Dwight Eisenhower during and after World War II respectively, by
and large did not incur strong opposition in the legislative branch as compared to the prominent
rebuke of Woodrow Wilson’s early vision for a League of Nations that was rejected by a reluctant
Senate under Republican leadership in 1919 shortly after Germany’s surrender to the allied forces.*

Apart from a few prominent exceptions, the key message is that “[...] all manner of crises
contribute to the expansion of unchecked executive authority.” (Krebs 2010: 189). Crises tend to
lead legislators as well as the public to gather around the White House expecting the president to
act. Put differently, extreme circumstances tend to expand presidential first mover advantages by
delegating power and by rolling back constraints. In essence, these exogenous shocks cause the
path of institutional evolution to branch off in a distinct direction because “[...] for a brief phase,
agents face a broader than typical range of feasible options [...].” (Capoccia and Kelemen 2007:
348). Within historical institutionalism, this line of thinking is based on the branching-tree- model
as the mode of explanation as opposed to the punctuated equilibrium model. Gerschewski (2021:
p.- 224) reminded historical institutionalists of the importance to be clear about this distinction:

“Branching tree models mark the divergence of paths due to an exogenous shock, highlighting

4 After the midterm elections in 1918 turned control of the Senate over to the Republicans, the senior senator from
Massachusetts, Henry Lodge, was vital for Wilson to secure Senate approval of the treaty of Versailles that included
the provisions for the League of Nations. However, Wilson’s mind was set on a peace without victory while Lodge
demanded Germany’s unconditional surrender. Wilson did not include members of the Senate in the peace
negotiations of Versailles and made the treaty’s content publicly available prior to discussing it with the Senate
committee on foreign relations chaired by Lodge. This is to say that Senate approval was unlikely in the first place.
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continuity. In contrast, the step function [or punctuated equilibrium] model sees exogenous shocks
as causing isolation from each other and offering a new beginning, so emphasizing discontinuity.”
9/11 did not upend interbranch relations like large-scale wars upend international orders. Rather,
executive-congressional relations diverged on a different path that is characterized by more
assertive presidents. Hence, the juncture’s legacy is open-ended.

Next to the constitutional mandate as the commander in chief, the president’s unity of
office, streamlined decision-making and informational advantages, indeed provide ample plausible
arguments for pursuing ambitious goals when swift action is required. However, adjustments under
the impression of exogenous shocks bear heavily on the institutional setting involved. When these
sudden changes begin to cast a long shadow, contestation evolves around the durability as well as
the actual impact of measures implemented under the impression of sincere urgency. This is the
backdrop for thinking of institutional evolution along a branching-tree-model, which implies that
institutional settings can only weather so much disturbance before the continuity they establish
branches of in a crisis-inflicted direction with the presidents’ hands usually on the steering wheel
(Gerschewski 2021: pp. 223). In short, crises enhance power asymmetries by expanding the room
for strategic agency of presidents. Figure 3.2 illustrates this broad notion. In essence, the
exogenous shock moves the institutional assemblage on a path that diverges from the pre-juncture
and path-dependent evolution. A return to the antecedent conditions is unlikely, while the juncture
does not upend the system itself.

Figure 3-2: The logic of critical junctures

The exogenous
shock’s lasting legacy

Critical Juncture that breaks with /
antecedent conditions and interrupts
institutional routine

Presidential
Assertiveness

Antecedent conditions |
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Source: Own illustration.
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In theory, the severity of the shock leads to permissive conditions for presidential agency
that culminates in long-term shifts, which breaks with pre-crises conditions. To clarify, historical
institutionalists note that “[...] during moments of social and political fluidity such as critical
junctures, the decisions and choices of key actors are freer and more influential in steering
institutional development than during ‘settled’ times.” (Capoccia 2015: p. 5). Earlier works also
picked up and developed this notion of actors driving change in the aftermath of critical junctures
(Capoccia and Kelemen 2007). My study of SAPs can be helpful to explore this question of agency
under the impression of crises by analyzing to what extent presidents challenge legislative content
in foreign policy preemptively when emergency measures have a lasting legacy for interbranch
dynamics. As such, presidential assertiveness in SAPs could be indicative of emboldened
presidents who are reluctant to loosen their grip on foreign policy decision-making in the
legislative arena once the immediate urgency of the crises fades.

The emergency powers did not only expand presidential preponderance domestically in the
sense of interpreting constitutional ambiguity in favor of more discretion over foreign policy for
the White House. The expansion of presidential power also speaks to a long tradition of US-
presidents taking center stage whenever large-scale crises occur. Echoing the point I made earlier,
Lowande and Rogowski (2021) recently supported the notion of presidents gaining more room to
maneuver in exercising their power when substantial crises occur: “The development of a strong
presidency is directly tied to critical moments — like the Civil War, the Great Depression, and
World War II — when American democracy was under transformative pressure. In these moments,
institutional checks and balances on executive authority diminished.” (ibid: 1420). Hence, it
follows precedent that President George W. Bush was able to spearhead the American response to
the threat of international terrorism without being too concerned about sincere congressional
scrutiny in the early stages after the critical moment occurred. In fact, “in the immediate months
after 9/11, Congress’s foreign policy voice was muted and largely deferential to presidential
direction.” (McCormick 2018: 5). This began to change with the start of the controversial Iraq War
as Bush’s prerogatives started to meet more public resistance and legislative opposition —

especially so after Democrats took control of the House of Representatives in 2006.° In this light,

5 On an interesting side note, one of the earliest political figures to oppose the Iraq War was a young state senator
from Illinois by the name of Barack Obama. His 2002 speech in Chicago at an anti-war rally, which caught nation-
wide attention, is somewhat famous in this regard.
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more assertive preemptive challenges in SAPs are efforts to defend executive authority, which
begins to meet tougher resistance. Congress as the balancer of presidential power aims to counter
the lasting effect of the change set-off by the critical juncture. The causal logic that undergirds
theorizing on how critical junctures set off long-term changes to a large extent centers on the
legacies of emergency measures (Soifer 2012; Broschek 2013; Capoccia 2015; Gerschewski
2021).

Historical institutionalists direct their attention to theorize and study the effects critical
junctures have on institutional settings and their modes of operation, which relates to an established
tradition of trying to explain institutional change more broadly. Embedded in comparative-
historical analysis, the seed of studying critical junctures was planted in the academic discourse
by virtue of the pioneering work of Seymour Lipset and Stein Rokkan (1967). They researched the
consistency of cleavage structures and party systems in connection with voter alignment and
defined watershed moments like the implementation of universal suffrage in Europe as critical
junctures. It stands out that in the early stages the focus rested less on exogenous shocks and more
on unit-level dynamics such as societal cleavages leading up to a critical juncture-event instead of
the formative moment in time suddenly appearing from without. In fact, both dynamics can be
incorporated in the framework for studying critical junctures as outlined by David Collier and
Gerardo Munck (2017: 3). In both scenarios, critical junctures are understood to be turning points
that have lasting legacies. This is a key identifier worth highlighting: “In short: no legacy, no
critical juncture.” (ibid.: 6). Legacies are enduring institutional inheritances that are tied to the
ways in which institutional arrangements coped with the pressure of a formative moment in time.
Yet, what does this theoretical condition for identifying critical junctures mean for the ensuing
analysis? Put differently, what would empirical evidence of a critical juncture look like? Even
though my analysis cannot encompass a comprehensive assessment of the lasting legacy that is
tied to the way the institutional arrangement in D.C. responded to the terrorist attacks in 2001, it
can identify traces of it in the study of presidential assertiveness in foreign and defense legislation.
As such, evidence in support of the critical-juncture argument would have to indicate a severe
shift in presidential assertiveness after 9/11 as compared to the years covered in the analysis that
predate the exogenous shock. Also, spiking presidential pressure on legislators as they draft
NDAAs would need to remain a persistent theme in the aftermath of 9/11 to indicate a lasting

legacy.
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It becomes clear that the study of critical junctures should not be conflated with a short-
term focus on a particularly shocking event. Instead, the analysis needs to cover a significant period
prior to as well as after the event that triggered the juncture. With regards to 9/11, my established
period of observation is sufficient to uncover meaningful results on the critical juncture because it
covers the years 1985-2020. However, looking at a relatively broad period does present a pitfall
for reliably identifying a critical juncture in the empirical analysis and it is well known to the
literature on historical institutionalism. As such, it may prove to be difficult to disentangle the
critical juncture’s legacy from the effects of broader trends that cut across the comparison between
pre- and post-juncture periods. For instance, what the analysis might identify as spiking
presidential assertiveness in the aftermath of 9/11 could just as well be explained by rising partisan
polarization or by the increased occurrence of divided government. This already points to the
added significance of my contextuality-argument as a control for the individual effect of gradual
change and the critical juncture argument. Similarly, incremental change over time might prove to
be the more convincing explanation for the empirical patterns the analysis uncovers.
Foreshadowing some methodological choices, I intend to test the explanatory power of both
arguments rooted in historical institutionalism (the critical-juncture and the gradual-change
argument) while also assessing the influence of established predictors in analyses of interbranch
relations (the composition of government, presidential approval rating and the level of
polarization). The empirically challenging task is to separate the broader trend traced by the
gradual-change argument. Looking ahead to the chapter on research design, I leverage the Newey-
West standard errors to rule out auto-correlations between individual predictors and I demonstrate
descriptive evidence on my theory-driven propositions.

Many years after Lipset and Rokkan (1967), Stephen Krasner (1984) famously argued that
politics in general reflect the dynamic of critical junctures in that history may be organized around
formative events. One of the key contributions is that we should define critical junctures as
moments when developments largely outside the institution render it more pliable and in need of
adaption (ibid.: 240). The seminal study of Ruth Collier and David Collier (1991) on the Labor
Movement in Latin America moved critical junctures much closer towards the center of
institutional theory breaking the ground for an on-going debate about how to best theorize and
conceptualize research on these formative moments in time. Also, their perspective differed in

important ways from the direction originally taken by Lipset and Rokkan (1967). The latter
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pinpointed a critical juncture for European party systems and traced central explanatory factors in
the decades leading up to the eruption of powerful change within a condensed timeframe. In
contrast, Collier and Collier (1991) studied the time after critical junctures. More specifically, they
emphasize that critical junctures usually have a rather lasting legacy in the sense of breaking away
from antecedent conditions for an unspecified period of time (Collier and Collier 1991: pp. 30),
which [ illustrated in figure 3.2. Hence, their occurrence is sudden like the terrorist attacks on 9/11,
but their actual impact in terms of the change they trigger becomes apparent across a broader time
horizon than the actual event itself.

Building on the insights gathered so far, David Collier and Gerardo Munck (2017: p. 2)
establish a considerably streamlined definition of three characteristics for an event to be
understood as a critical juncture: First, the event under study must be tied to a major institutional
innovation. The second posits that change must be plausibly connected to distinct ways, in which
the respective institution under study adapts. Lastly, the third characteristic is closely related to
Collier’s and Collier’s (1991) emphasis on critical junctures having a legacy that is palpable long
after the sudden occurrence of an exogenous shock. Put simply, critical junctures depart from the
established path-dependency instigating rapid and lasting change because the unilateral enactment
of presidential power is less constrained than it is in normal times and because this trend is difficult
to reverse. “Thus, scholarship on American institutions suggests that the separation of powers
poses only weak institutional limits on executive aggrandizement during a crisis.” (Lowande and
Rogowski 2021: 1407). Executive assertiveness increases because presidents are emboldened by
relaxed constraints and because Congress struggles to curb presidential power expansion through
legislative activity.

Critical junctures amplify the agency of powerful actors because the structures that are
designed to constrain them are shaken by the exogenous shock (Capoccia 2016; Capoccia and
Kelemen 2007). Similar to Young (2013: 329), I posit that crises “[...] create an environment
where the president faces little backlash from Congress, the judicial branch, or even the public.”.
That is to say that decision-making-processes are often rushed under the impression of urgency
mandating fast-paced action of the kind only powerful and unitary actors can provide. To reiterate,
agency is actor-specific capacity turned into purposive action. When crises increase the leeway for
strategic action, powerful actors are poised to take the lead. In the US, this clearly applies to the

presidency given its institutional advantages outlined above. Thus, the causal importance of
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agency for change in institutional operations is increased during as well as after the critical juncture
when compared to the pre-juncture years. Hence, “[...] critical junctures are cast as moments in
which uncertainty as to the future of an institutional arrangement allows for political agency and
choice to play a decisive causal role in setting an institution on a certain path of development, a
path that then persists over a long period of time.” (Capoccia 2015: 148). Empirically, I expect this
to show as increased presidential assertiveness in the years after 9/11.

The formative moment and the decisions made in its context set interbranch relations on a
unique course where presidents are emboldened by the aggrandizement of executive privilege in
the state of emergency. Presidents act more assertively after the juncture as extensions of power
become more contested once the moment of institutional fluidity fades and the salience of
emergency measures decreases. Growing interbranch friction that is characteristic of contemporary
relations between Capitol Hill and Pennsylvania Avenue are in part be the result of 9/11°s legacy.
With regards to National Defense Authorization Acts, so-called sunset clauses that define end
dates for authorized programs and policies as well as reporting requirements periodically bring up
debates on the emergency measures in connection to the war on terror, which regularly accentuates
questions of presidential authority in foreign policy in the legislative debate on NDAAs. Hence, |
understand assertiveness in SAPs to be an expression of presidential agency designed to keep
congressional constraints at bay by challenging legislative content preemptively and more
aggressively. The juncture is critical under the condition that the institutionalized interbranch
dynamics undergo a sudden change that produces a lasting departure from antecedent conditions,
which is distinct from path-dependent development. I argue that the fortification and expansion of
presidential power in foreign policy after 9/11 leads to a lasting legacy of increased interbranch
contestation of the shifted balance of power. Presidents communicate in significantly more
assertive terms after 9/11 than before the formative moment as their relational power is contested
by Congress.

The previous sections emphasized the critical-juncture argument’s reasoning, which is
informed by historical institutionalism. However, given its institutions-as-equilibria approach, it
does have an open flank regarding explanations for other modes of change, which attracted some
significant criticism (Greif and Laitin 2004; Streeck and Thelen 2005; Mahoney and Thelen 2010).
Relegating the momentum for change to exogenous shocks, while otherwise centering on path-

dependency, creates an inherent stability bias. Institutions are still seen only as equilibria resistant
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to significant change, which makes it difficult to explain modes of change that are not readily
conceptualized in the context of critical junctures and stable path dependency. Given the dynamic
duality of agency and structure, interbranch relations between Congress and presidents are likely
to experience incremental and endogenous change that escapes the focus on critical junctures.
After all, “the analysis of change does not come easily to institutionalists, for its opposite — stability
— is more or less built into the very definition of the term institution.” (Conran and Thelen 2016:
51). As the next subchapter argues, historical institutionalism benefits from the propositions of
gradual change in multiple ways, but one stands out: Theorizing gradual change emphasizes the
immanent potential for change in institutional settings leaving behind the stability bias in

institutional theory by emphasizing individual or collective agency.

3.3 The Gradual Change-Argument: Beyond Enduring Paths and Stable Equilibria
“Once created, institutions often change in subtle and gradual ways over time.” (Mahoney
and Thelen 2010: 1).
The gradual-change argument originates in the dynamic duality of structure and agency as agency
is reproduced and achieved relationally through practice under the impression of ambiguity and
imperfect regulation. In this theoretical account of institutional development, change is not
narrowly tied to formative moments in time that alter otherwise stable equilibria allowing for
powerful actors to expand their agency. The latter approach has been criticized to turn a blind eye
to the more incremental and slow changes unfolding within public institutions and among
connected and embedded institutional settings (Peters 2019: 91; Thelen and Steinmo 1992;
Weyland 2008; Broschek 2013). The presidency is embedded in the checks-and-balances system.
The basic notion posits that “given the extensive time period covered in historical institutionalist
analyses, it would almost be naive not to assume some degree of change.” (Peters et al. 2005:
1277). Addressing this caveat of critical juncture arguments, change is theorized to be incremental,
endogenous and animated by powerful actors within institutional settings. This advance in
institutional theory was in large part driven by Kathleen Thelen and her colleagues (Streeck and
Thelen 2005, Mahoney and Thelen 2010, Hacker et al. 2015). The effects of change unfold over a
long period of time and “[...] beneath the veneer of apparent institutional stability.” (Capoccia
2016: 100). This expands the understanding of institutional interplay beyond formal rules towards

inherent political struggles that unfold within and consequently shape respective outcomes (Hall
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1986; Thelen and Steinmo 1992). Hence, change in terms of a deviation from path-dependency
does not necessarily require the sudden impact of severe crises. It might unfold slowly over time
without being less consequential for the expression institutional evolution in interbranch relations.
After all, “no matter how stable and well institutionalized an institution may be, there will be some
drift because of interpretation of or changes in the cases about which the institution must make
decisions.” (Peters 2019: 92).

It is established knowledge that presidential power in foreign policy has increased over
time to the detriment of congressional checks on the executive (Rudalevige 2006; Canes-Wrone
et al. 2008; Lindsay 2018). Institutional change such as the expansion of presidential power is not
necessarily confined to crises. I understand executive agency to be constantly evolving in
connection to congressional activity because these two branches of government are closely
connected by constitutional mandate. More specifically, I argue that presidential preemptive action
on draft NDAAs is explained by lawmakers linking more foreign policy sections to must-pass and
annual authorization legislation. In the face of presidential dominance in foreign policy, lawmakers
turn to authorization legislation in order to engage presidents in playing field Congress deems
more leveled. Here, Congress can leverage its power of the purse to match executive dominance
in foreign policy. This move complicates presidential opposition as the stakes in the passage of
large must-pass bills are much higher as compared to stand-alone legislation. Since the line-item
veto was ruled unconstitutional by the Supreme Court in 1998, presidents can only veto an entire
bill instead of vetoing specific sections of bills. This strengthens the authorization leverage because
the political costs on the line for vetoing a large authorization bill entirely far exceed the costs of
vetoing any specific provisions or standalone bills. Moreover, annual authorization bills are
important to ensure the uninterrupted operations of corresponding programs. The looming deadline
creates pressure for the executive branch not to risk the bill’s failure lightly for the benefit of
advancing parts of the foreign policy agenda that lawmakers challenged in the draft. The strategic
maneuver | termed authorization-leverage is employed more frequently and widely over time in
response to more powerful presidents, which leads to more assertive presidential challenges in
preemptive SAPs.

Rather than holding hearings or passing stand-alone bills addressing a particular issue of
international affairs directly, legislators tie legislation that constrains presidents to large

authorization bills. This raises the political costs for presidents to oppose the bill outright and
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moves the debate to a context still dominated by Congress. “Substantively, the power of the purse
is among the most significant sources of authority for Congress as well as an important arena in
which serious policy questions are litigated and decisions are made.” (Bolton and Thrower 2019:
p. 1279). Presidents try to access this stronghold with more assertive SAPs to curb congressional
efforts to balance executive privileges in foreign policy. After all, “[...] presidents have an abiding
interest in legislation throughout congressional deliberations.” (Kernell et al. 2019: 331). Hence,
presidents and Congress increasingly debate foreign policy in the context of NDAAs, because this
is one of the still operational means for Congress to project power in this policy area as other
options like hearings or standalone statutory action become more troublesome in times of
polarization and divided government. Hence, legislators use their substantive power of the purse
to influence foreign policy. In essence, “it [Congress] must legislate. Every year, the authorization
process leads to must-pass bills that keep the government funded and give the legislative branch a
chance to influence policy.” (McKeon and Tess 2019, p. 3).

The almost constant crisis mode of US politics tends to accentuate presidential discretion at
least for the periods when the rally-‘round-the-flag effects are in full effect (Young 2013; Lowande
and Rogowski 2021). Also, “[...] modern presidents behave as though they are the chief legislator
in the U.S. political system.” (Kernell et. al. 2019: 331). This adds to the incentives for legislators
already disadvantaged in foreign policy to play to their remaining strengths. Hence, they use the
authorization leverage to compel the president to engage them on questions of foreign policy in
the playing field they deem more leveled. Presidents, in turn, through their monitoring and
negotiation strategies facilitated by the OMB leverage their superiority in foreign policy by
releasing more assertive and extensive SAPs to “[...] enjoy a better prospect for success than if
they had waited for their ‘take it or leave it” choice.” (Hassell and Kernell 2016: 857). In sum, I
expect to see a broader range of foreign policy issues negotiated in the context of authorization
legislation as well as more presidential assertions of power in response to the expansion in the
congressional use of the authorization leverage. In sum, my second hypothesis assumes that
presidential assertiveness rises because lawmakers employ the authorization-leverage more widely
over time:

Hypothesis 2: Presidential assertiveness rises in response to Congress increasingly

attaching foreign policy legislation to authorization bills
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Stability in the institutional configuration does not mean stasis especially concerning the
outcomes and processes in interbranch relations. Hence, the antecedent conditions that the critical-
Jjuncture argument takes as a baseline to identify significant exogenous shocks are themselves
theorized to be the product of more piecemeal shifts driven by change agents over time
(Gerschewski 2021; Mahoney and Thelen 2010). The line of thinking continues to suggest that the
focus on critical junctures overstates institutional inertia in settled times, while too readily omitting
interbranch dynamics in the absence of severe crises. The critical juncture model does expect some
degree of evolution even in stable times along the lines set out by the institution’s initial formation.
Consequently, this relegates gradual change to the theoretical and analytical sidelines in favor of
more consequential critical junctures. However, the gradual-change model emphasizes that “[...]
institutional change is more common than the critical juncture argument suggests.” (Emmenegger
2021: 610; Streeck and Thelen 2005). To illustrate this important difference in the temporal
location of change, the introduction of SAPs to the presidential legislative toolkit in 1982 could
hardly be explained by a critical juncture for interbranch relations at the time. Initially, they were
not much more than a rather cautious comment on what the OMB has flagged as legislation or
sections therein that might diverge from presidential preferences initiating early presidential
position taking. Skipping ahead to 2020, Trump’s SAP for the draft NDAA included a barrage of
targeted veto threats setting up his presidential veto that was subsequently overturned in both
houses of Congress. Clearly, the use of SAPs has changed significantly and it is an open empirical
question to what extent this is due to an incremental shift in interbranch relations.

A key premise of gradual change is that continuity and change are not incompatible forces
in institutional evolution in the sense that the latter only upends the former in a sudden departure
from path-dependency motivated by forces from without. Instead, they coexist within the theory
of gradual change because institutions constrain action and engender agency simultaneously. Paths
of institutional change are neither set in stone nor predestined. They are configured and shaped by
the actors involved and by the contextual factors at play between embedded institutions. Power
asymmetries, agency and variation in contextual factors install a constant degree of fluidity that
path-dependency alone cannot grasp. Put in a nutshell, “[...] in critiquing the dualism of stasis and
compressed moments of change, a new research agenda has emerged in recent years.”
(Gerschewski 2021: 225), which informs the theoretical framework for my gradual-change

argument. Beneath presidential dominance in foreign policy, interbranch dynamics are still intact
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in the form of congressional use of the authorization-leverage and the more assertive executive
challenges in response.

Presidential preemptive actions are a reaction to congressional activity and as executive
power grows so do congressional efforts to balance it through a pathway that is still underexplored:
annual authorization legislation. By linking foreign policy provisions to large authorization bills,
lawmakers channel their power of the purse and exert pressure on presidents. My argument suggest
that they do so more widely as presidential power expands and becomes more difficult to check
through traditional means such as hearings. This is relevant for the institutional interplay between
presidents and Congress because it highlights to what extent lawmakers move interbranch foreign
policy making to a venue they exert strong influence in. I posit that the gradual change rooted in
historical institutionalism becomes empirically visible in the gradual change towards more
assertive presidents that aim to address increasing congressional pressure in the form of undesired
sections that lawmakers link to must-pass authorization legislation. Here, presidents are less
powerful and their dominance in foreign policy is contested more widely over time. Figure 3.3
captures the basic notion of gradual change as opposed to path-dependency.

Figure 3-3: The logic of gradual change

A

Increasing presidential power in
foreign policy and congressional
efforts to adapt through the
authorization leverage

Presidential
Assertiveness

Path-dependent trend

Time

Source: Own illustration.
Continuity and change are inherently connected because institutions are always situated
within temporal-relational contexts and because actors within the institutional assemblage pursue

certain goals often expanding the reach of their agency where conflicting interpretations of
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constitutional ambiguity shape the leeway to do so. In fact, “historical institutionalists therefore
encouraged researchers to pay greater attention to contextual conditions [...].” (Fioretos et al.
2016: 9). Put simply, my theoretical framework suggests that contextual factors and actors are
important forces in shaping institutional continuity ongoingly. Hence, “one cannot understand the
continuity without also appreciating the change.” (Mahoney et al. 2016: 80; Mahoney and Thelen
2010; Koreh et al. 2019). After all, institutions typically do not endure by repelling change entirely
(Thelen 2004: 217). Rather, institutional stasis facilitates decay over time because contextual
pressures and internal shifts remain unaccounted for, which is what many pundits appear to find
in an increasingly unchecked American presidency. I theorize that congressional efforts to adapt
to the growth in presidential power in foreign policy show in the extent to which lawmakers link
sections presidents oppose to must-pass legislation, which spurs rising executive assertiveness. In
line with gradual change in interbranch dynamics, I aim to show that lawmaking in Congress gains
prominence when it comes to the domestic underpinnings of American foreign policy.

A key element of institutional development is continuous change that unfolds outside of
formative moments in time. The influence of powerful actors might be particularly consequential
for the way forward when critical junctures occur. Yet, the relational understanding of power and
the dynamic connection between agency and structure engrained in interbranch relations suggests
that the exclusive focus on formative moments in time understates the agency of influential actors
in periods of apparent institutional stability (Koreh et al 2019: 606). Endogenous gradual
explanations argue that agency needs to be taken more seriously, because powerful actors push
internally for more leeway or fight back when their agency faces more constraints. Put differently,
“power and authority are frequently contested and far from secure” (Sheingate 2010: 170). This
speaks directly to the expansion of presidential power discussed so frequently in the literature (see
chapter 2), which originally motivated this study.

The gradual change argument posits that the potential for change is already implanted in
the architecture of interbranch relations. In fact, “historical institutionalism has long informed, and
been informed by, the study of the United States.” (Sheingate 2016: 289). To a large extent, this is
due to the intercurrent character of institutional arrangements within the American checks-and-
balances system, emphasizing a rather natural fit between the theoretical framework and my
research agenda. Following this line of thinking, I expect presidents to gradually release stronger

opposition in their SAPs motivated by congressional efforts to implement legislative constraints.
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Hence, change becomes visible at the intersection between presidential intervention and
lawmaking in Congress. In reproducing a pattern of early intervention, SAPs became a mechanism
of preemptive intervention in legislating foreign and defense policy. The veneer of institutional
stability persists but presidential assertiveness gradually enhances the assertive expression of
executive preponderance. This inside-view on presidents as actors within the checks-and-balances
system directly refers back to the relational understanding of power and the dynamic duality of
agency and structure as laid out above. It also hints at another theoretical blind-spot of critical-
juncture-explanations.

An institution rarely comes in the singular. Instead, its ability to perform is usually tied to
a broader institutional assembly. This points to interbranch relations between Congress and the
presidency in lawmaking because neither branch can accomplish much lasting impact without the
consent of the other, echoing the famous terms of Richard Neustadt (1990) cited in my
introduction. This is to say that conflict over contested outcomes is a natural part of the checks-
and-balances system. Hence, interbranch friction continuously provides the involved parties with
ample opportunities to shape the reproduction of the institutionalized practice of lawmaking. In
more general terms, “institutions are constantly reshaped and reinterpreted by groups vying for
power, trying to bend the institution to their priorities and preferences.” (Capoccia 2016: 100). I
suggest that the study of presidential assertiveness in SAPs is a promising way to better understand
this constant and context-variant conflict. The empirical question tied to the gradual-change
explanation asks to what extent executive challenges have indeed become incrementally more
aggressive and in response to congress linking more provisions to NDAAs that presidents oppose.
This could identify presidential preemptive interventions as more of a driving force for expressions
of executive power expansion than is recognized in previous literature (see chapter 2).

Political conflict provides a rich and continuous source for change that is masked by the
focus on suddenly relaxed constraints in response to a critical juncture (Peters et al. 2005; Peters
2019; Emmenegger 2021). The notion of dynamic agency in conjunction with constitutional
ambiguity suggests that conflict ensues when actors diverge on their pursued goals within
institutional settings or when interpretations of authority in settings of shared powers differ. For
the US and the interbranch relationship, it stands out that conflict is a constitutionally mandated
facet of political life. I emphasized this point earlier in my discussion of the institutional drivers

of interbranch friction (see chapter 1). To reiterate, legislative-executive interactions mark one the
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most enduring and consequential rivalries in American government. In this case, contestation itself
connects the branches of government and is institutionalized by on-going practice. Yet,
constitutional ambiguity invites agency and change over time by leaving interpretational gaps that
powerful actors can make use of. The underlying logic is that “[...] ambiguity invites conflict and
contestation as actors struggle over the meaning, application, and enforcement of formal
institutional rules.” (Sheingate 2010: p. 168). In these conflicts, power and agency matter for the
process as well as for the outcome it generates. It follows that “these change agents constitute the
movers that are needed for explaining the incremental change that is theorized to be inherent to
institutions.” (Gerschewski 2021: 220; Sheingate 2010; Mahoney and Thelen 2010). In essence,
piecemeal steps that over time culminate in significant change are the result of shifts in power and
influence between the actors involved (Mahoney and Thelen 2010; Capoccia 2016). Conflict
produces incremental change because actors vying for power continuously adapt their toolkit for
strategic action in order to gain an edge on their institutional counterpart. Therefore, I assume that
Congress moves to gradually include more foreign policy sections in draft NDAAs to constrain
presidents. Put differently, the increased use of the authorization leverage is the adaption of the
toolkit that historical institutionalism expects to see and more assertive presidents are the
consequence.

Lastly, I assume that presidents will rely on veto threats more heavily over time to
communicate their opposition to provisions in draft NDAAs for two connected reasons: first,
opposition that lacks the added pressure of a looming veto is taken less seriously in the important
legislative processes on must-pass authorization legislation. The authorization leverage channels
the congressional power of the purse, which is not easily persuaded by minor opposition in SAPs.
Second, the widespread use of veto threats diminishes their threat potential over time as lawmakers
expand on their authorization leverage. NDAAs are seldom vetoed in practice and Trump’s veto
was even overturned in 2020. Hence, the threat is rarely seen through and if it is, lawmakers can
still prevail at great political cost for presidents. Therefore, the effect of veto threats itself might
be diminished over time because the authorization leverage gives Congress the upper hand. In the
absence of ways to escalate preemptive opposition further beyond degrees of veto threat certainty,
presidents use veto rhetoric in their SAPs released for draft NDAAs more extensively over time.

Actors are indeed rule shapers in the sense that they aim to bend the creative leeway of

regulative indeterminacy to their advantage on a regular basis and not only when rare moments of
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fluidity permit it (Sheingate 2010). In this view, change occurs without the force of external shocks
and institutions are arenas of conflict, where stability and change are two sides of the same coin
and where the causal influence of agency is emphasized. However, the more institutional theory
emphasizes the role of powerful actors or specific elements of their toolkits, the more it seems to
undermine the very premise of the definition of institutions as described above. An overly strong
account of agency might lose sight of institutions themselves. As Powell and Colyvas (2008: 277)
caution: “Institutional theory gains little by making unleashed actors the drivers of institutional
change.” This refers to a conundrum historical institutionalism faces when advocating for the
pronounced significance of agency that is frequently discussed in the literature (Sheingate 2010;
Hall 2016; Emmenegger 2019). Focusing too much on congressional and presidential action while
rooting my arguments in historical institutionalism needs to evade the paradox of plasticity (Hall
2016). In reference to my debate of agency and structure, centering on the former might render the
latter inconsequential and, thus, irrelevant. Put differently, it becomes more difficult to explain
how institutions establish and maintain structure across time when they themselves are depicted
as malleable at the hands of powerful actors (Riker 1980; Hall 2016) and when layered institutions
give them multiple avenues to pursue their goals (Streeck and Thelen 2005). If institutions are
indeed plentiful and plastic, doubts arise regarding the extent to which they actually offer structure
in the sense of constraining the range of available choices. At the heart of my gradual-change
argument, there seems to be a fine line between overemphasizing agency and negating structure.
I argue that this pitfall is less threatening to my research agenda for three reasons. First, the
threat of the institutions I assess losing causal efficacy entirely is minimal since they are enshrined
in the Constitution. Second, the dynamic connection of agency and structure does not imply that
rogue and unleashed agency can operate at will. More specifically, the way I designed my
argument emphasizes that Congress and presidents are still embedded in the checks-and-balances
system. Otherwise I would not attribute predictive power for presidential assertiveness to
congressional action. The assumed correlation between the authorization-leverage and the extent
of presidential challenges suggests that presidents cannot operate at will. Put simply, interbranch
relations are still tethered to the respective institutional interplay and the practices that come with
it. Also, as the case of President Trump’s overturned veto on the National Defense Authorization

Act in 2020 showcased, constraints do still exist.
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Third, the layered-institutions-argument does not apply because there is no alternative
institutional pathway for presidents pursuing their legislative agenda, albeit multiple unilateral
tools are indeed available as I have shown in my discussion of the unilateralism-stream. 1 also do
not connect my gradual-change argument to one individual incumbent but rather to the presidency
as a whole or as Sanders (2006: 53, italics in original) has put it: “[...] it may be time for a critical
examination of the institution of the presidency, quite apart from the usual attention to the
individuals that inhabit it.” Presidents certainly became more powerful, but they are no rogue
actors changing the structure of interbranch relations at will. Therefore, the paradox of plasticity
is not a serious concern for the theoretical basis of my arguments. To reiterate, the role of
presidential agency is not limited to critical junctures because attendant struggles over contested
outcomes under the impression of constitutional ambiguity persist across time. Conflict and
ambiguity lead to incremental change in interbranch relations through the continuous use of
strategic action such as the authorization-leverage.

In sum, I develop my gradual-change argument along three connected lines of thought that
are rooted in historical institutionalism. First, I illustrate how the theoretical signposts of gradual
change illuminate blind spots of the critical juncture approach by emphasizing agency as a driver
of change. Second, I carved out the importance of conflict as a central stage for gradual change
where diverging interpretations of ambiguity compete in a contested balance of power. Third, I
tied the theory to my research agenda more clearly by explaining why Congress relies on the
authorization-leverage more widely over time, which leads to more assertive executive challenges
of provisions in draft NDAAs. My dynamic understanding of the relationship between structure
and agency leads me to assume that safeguarding agency against congressional assertiveness is an
important part of explaining rising levels of opposition in executive messages. These three core
components of my gradual-change argument resonate with the definitions of agency, power and
institutions as laid out in the beginning of this chapter. Lastly, the previous elaborations give
further credence to my contextuality argument. Instead of focusing on formative moments in time
that overshadow the impact of contextual factors, gradual change suggests that the longitudinal
perspective requires contextual awareness. Across the chapter, divided government featured
prominently within the theoretical propositions that undergird my critical-juncture and my
gradual-change argument. 1 assume that it plays a pivotal role in explaining rising presidential

assertiveness beyond the broader trend of gradual change. I elaborate this part of my explanatory
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model in more detail in the next subchapter. To carve out the extent to which this contextual factor
matters more than others, I propose to also include the level of polarization among legislators and
presidential approval ratings in the subsequent analyses.

On a final note, critical junctures and gradual change seem to offer decidedly different
explanations for institutional change. Viewed from a comparative point of view, the difference in
their predispositions indicates that they are not complementary, but separate guides to understand
institutional change and, subsequently, the role of presidential agency therein. “Indeed, and pour
cause, the concept of critical junctures (and synonyms) does not play an important analytical role
in the literature on gradual institutional change.” (Capoccia 2016: 101, italics in original). Both
point to different empirical patterns. Critical junctures amplify power asymmetries and my
argument expects presidential assertiveness to rise in in the aftermath of the terrorist attacks of
9/11 leading to a lasting legacy of profound executive pressure. My gradual change argument
expects assertiveness to rise incrementally in response to Congress employing the authorization-
leverage. Given that the critical juncture and the gradual change arguments are anchored in
historical institutionalism, it is arguably less a matter of exclusiveness and more a question of
emphasis of different locales and temporal horizons of change. Put another way, critical juncture
explanations and gradual change arguments expect different patterns of change, but I hold that
they can coexist empirically when analyses cover broader periods of observation. Thus, the extent
to which their theoretical differences impede their causal propositions reciprocally likely emerges
more clearly on the empirical level of my analysis. Exploring both theoretical pathways certainly
contributes to a comprehensive account of the explanations historical institutionalism offers.

The next subchapter turns to my contextuality argument, which focuses on the composition
of government, ideological polarization in congressional voting behavior, and presidential
approval ratings. Beyond the broader temporal dynamics in interbranch relations that historical
institutionalism emphasizes, I expect that contextual determinants help explain variation in the
extent to which presidents intervene in lawmaking through assertive SAPs. Historical
institutionalism and its inherent longitudinal perspectives tend to emphasize that contextual factors
matter because institutions are closely connected to political circumstances. Institutions are
embedded in their environment and contextual factors, which are usually beyond the control of

individual actors, shape interbranch dynamics.
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3.4 Contextual Determinants of Presidential Assertiveness

In this subchapter, I explain my third main argument and specify the rationales for each
contextual determinant of presidential assertiveness. I structure this subchapter by introducing the
hypothesis before explaining the reasoning that supports it. Interbranch dynamics unfold in the
environment of a complex system of shared powers, which neither branch controls fully, and the
environment impacts the actions of each branch. As such, I expect that presidents feel more
confident to act assertively when their approval ratings are higher. Likewise, lawmakers increase
pressure on the executive under the condition of divided government because opposition to
presidential preferences has an easier path towards a majority as compared to houses of Congress
controlled by the president’s party. This, in turn, leads to more assertive executive challenges.
When ideological polarization increases in the voting patterns of lawmakers, presidents intervene
preemptively to signal their preferences in foreign policy to copartisans in order to close the ranks
and to confront undesired provisions supported by internally cohesive opposition early in the
process. Lawmakers and presidents alike cannot unilaterally control the composition of
government, the levels of polarization or the approval ratings. Thus, they remain embedded
institutions bound by contextual factors and interbranch dynamics despite expansions of power in
one branch. I argue that each contextual factor individually influences the extent of presidential
assertiveness in preemptive SAPs.

My contextuality-argument is based on the notion that context matters for actions in
interbranch relations, which echoes the contextual awareness historical institutionalism
emphasizes. It also reflects the part of my theoretical framework that defined Congress and the
presidency as embedded institutions. Similarly, my previous arguments on how my theoretical
framework avoids the paradox of plasticity suggest that contextual factors continue to constrain
individual agency and emphasize the effect of institutional stability in the complex checks-and-
balances system despite presidential dominance in foreign policy. Contextual factors would matter
less for presidential position language if presidential power was unchecked. By theorizing that
contextual factors matter, I emphasize that interbranch dynamics and congressional voices still
influence presidential latitude in foreign policy. More specifically, lawmaking is a shared
enterprise where contextual determinants influence lawmakers and presidents alike. Lastly,
scholars presented substantive empirical evidence in support of the influence of the composition

of government (Fine and Warber 2012, Lindsay 2018; Bolton and Thrower 2022), ideological
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polarization (Abramowitz and Webster 2018; Binder 2018; McCarty 2019) and presidential
approval ratings (Rottinghaus 2010; Christenson and Kriner 2019) on interbranch relations in
lawmaking and beyond.

Hypothesis 3: Divided government increases the prospect of more assertive SAPs

I argue that one contextual factor has particular explanatory power for preemptive
presidential pressure: I expect that settings of divided government exhibit interbranch conflict,
because presidents ramp up their assertiveness trying to safeguard their agency in the face of
congressional opposition. Put differently, I suggest that divided government is a driver of
presidential assertiveness because presidents experience diminishing congressional acquiescence
for their agency in foreign policy when faced with oppositional party control in one or both
chambers of Congress. In contemporary divided governments, “[...] the opposition majority fills
the legislative agenda with its own ideas for good policy. Presidents can retreat to the sidelines to
neatly arrange their veto pens.” (Guenther and Kernell 2021: 641). This matches the record of veto
threats, which exhibits distinct increases in divided government (Cameron 2000; Hassell and
Kernell 2016). Scholars uncovered a notable proliferation of statutory limits on executive
unilateralism under the condition of divided government, which is conditioned by legislative
capacity (Bolton and Thrower 2016). I theorize that the increase in such constraints will motivate
more preemptive presidential assertiveness. Moreover, since Congress is more likely to retaliate
against presidential unilateralism in divided government (Howell 2003), I expect presidents to opt
for preemptive interventions to challenge legislative constraints more frequently.

In addition, these settings of increased contestation can help presidents justify escalating
tensions in the shape of more assertive challenges of objectionable provisions in draft NDAAs.
Furthermore, the majority party controls the committees that work on the specifics of draft-
NDAAs, which contributes to more objectionable provisions that move to the floor for voting, if
the respective house in controlled by the president’s opposition. More broadly, divided
government has become the norm rather than the exception in contemporary interbranch relations.
Consequently, presidents frequently face bills that include objectionable provisions during their
time in office, which contributes to more assertive messages. The constant exposure to interbranch
friction in settings of divided government control also gradually erodes presidential restraint
contributing to increasing assertiveness. Overall, the institutional mechanisms at play in divided

government likely accentuate its effect on presidential assertiveness. Therefore, I expect divided
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government to be a particularly strong predictor of rising assertiveness beyond the broader trend
of gradual change in light of the authorization-leverage and the impact of 9/11 as a critical juncture.

Finally, divided government means that political appointees at the heads of executive
agencies and departments, which tend to adhere to presidential cues, are inclined to thoroughly
review legislative proposals that originate in a chamber controlled by the other party. I expect that
executive monitoring of legislative processes in Congress under the condition of divided
government are likely to yield more objectionable provisions, which are then targeted by assertive
and preemptive SAPs. In sum, divided government accentuates interbranch contestation, which is
why presidential assertiveness increases in these settings. The influence of this factor should stand
out from other contextual determinants because it is anchored in the structural forces that govern
interbranch dynamics.

Hypothesis 4: High levels of polarization positively correlate with more assertive
SAPs

Peters et al. (2005) suggest that ideologies may be a major source for change in institutions,
which points to a degree of explanatory power for ideological polarization in the US as well.
According to Abramowitz and Webster (2018: 134) negative partisanship “[...] almost certainly
reshaped the legislative process in Washington.” (see also Hetherington and Rudolph 2015). As
such, deadlock and obstruction became more prominent characteristics of lawmaking in polarized
times (Lee 2015; Binder 2018) and polarization has become a pervasive phenomenon in American
politics (McCarty 2019) — even in foreign policy (Friedrichs and Tama 2022). When ideological
differences increase, assertiveness in SAPs serves a dual purpose. It harnesses partisanship in order
to close the ranks of the president’s party and it confronts resistance of opposition in Congress by
preemptively signaling targeted opposition. Hence, it makes sense for presidents to assert their
positions more aggressively in SAPs when polarization is high because they want to ensure that
they define the substance of partisan cues. “With veto threats, presidents send strong signals
identifying for both the public and copartisans in Congress those policies on which the parties
disagree.” (Hassell and Kernell 2016: p. 857). Also, Jonathan Woon and Sarah Anderson (2012)
find that increasing ideological distance between key actors in Congress contributes to delays in
appropriation legislation. Their results indicate that “[...] delay is caused by intraparty ideological
conflict — between the majority party contingent on the Appropriations Committees and the median

member of the chamber’s party.” (ibid.: 429). Under the condition that their insights translate well
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to authorization legislation, intra-party rifts in highly polarized settings strengthen Hassell and
Kernell’s (2016) argument that increasing assertiveness in SAPs through veto threats has a key
signaling function for ideologically polarized lawmakers.

Ideological polarization amplifies the competition between contrasting narratives for
divergent foreign policy goals. Presidents cannot allow discursive control on foreign policy issues
to fall to the legislative branch and consequently intervene more assertively with preemptive SAPs
to express and safeguard their dominance in matters of international affairs. This is how an increase
in polarization drives presidential assertiveness in SAPs. Overall, presidents act more assertively
over time in part because of the trend towards settings in which they have to fight harder for their
preferences to manifest in pending legislation. This implies that the finale measures for the
composition of government and ideological polarization might exhibit interaction effects that
complicate the interpretation of the individual effects. Therefore, I control for interaction effects
in the third level of my empirical analysis in chapter 5.

Hypothesis 5: High approval ratings correlate with more assertive SAPs

The third contextual determinant of presidential assertiveness in SAPs focuses on the
public perception on the presidents’ job performances. Scholars carve out two consequential ways
in which approval ratings are important for interbranch dynamics: Rising approval ratings increase
the frequency of major unilateral action (Christenson and Kriner 2019) and it also increases the
likelihood that presidents will get more of what they want in legislation as the political costs for
lawmakers to confront a popular president increases (Canes-Wrone and de Marchi 2002; Barrett
and Eshbaugh-Soha 2007). Similarly, Schorpp and Finocchiaro (2017) find that popularity boosts
presidential leverage over Congress. More specifically, high approval ratings translate into
legislative success for presidents when the respective issue is salient and complex whereas
Congress is less cautious to challenge popular presidents when the public is paying little attention
to the issue at hand (Smith et al. 2013: 285). Presidents act more assertively under the condition
of high approval ratings because they feel empowered by the public support for their policies and
for their person. In foreign policy, presidents tend to be successful in controlling the foreign policy
agenda and I argue that high approval ratings increase this advantage. This translates into more
assertive rhetoric in SAPs in an effort by presidents to leverage their popularity for legislative

success. As such, approval ratings help presidents to push back against the authorization-leverage
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because their command over the design of foreign policy is extended by conducive perception
patterns in the American public.

There is one qualification for this argument in light of historical institutionalism and my
critical juncture argument. In the context of a critical juncture and the relaxed checks on
presidential action in foreign policy, the presidents’ approval tends to soar, which does not
translate into more assertive messages because presidential action faces little scrutiny. The
exogenous shock and the rally-’round-the-flag effect incentivize Congress to fall in line with
public opinion in that it defers to the executive branch to respond to the crisis. Hence, assertiveness
is obsolete under the impression of permissive conditions in the immediate aftermath of an
exogenous shock. Congressional checks recalibrate when the dust of critical junctures settles and
when presidential leadership produces controversial consequences — for example resurgent
congressional voices in response to the Vietnam War culminating in the War Powers Act of 1973
or rising congressional opposition to the Iraq War.® Rearticulating limits of presidential authority
likely spurs presidential assertiveness as presidents try to defend a status quo that had shifted
significantly in their favor under the impression of a critical juncture. In the absence of the
immediate impact of an exogenous shock, high presidential approval ratings lead to more assertive
challenges. Under the impression of a critical juncture, however, high approval ratings coincide
with reduced assertiveness.

Tracing change in presidential assertiveness in SAPs across time implies a degree of
variation that is sensitive to fluctuating contextual factors. This is to say that my theoretical
framework suggests that the broader empirical image may be that the critical juncture and gradual
change convincingly explain the temporal dynamics of presidential assertiveness, while contextual
factors complete the explanatory model by helping to understand variation in the degree of
opposition voiced in SAPs more precisely. The broader claim of my theoretical framework is that
SAPs are an important resource for presidents to intervene in foreign policy lawmaking. SAPs are
far less politically costly than an actual veto message or signing statements. In reference to SAPs

and other executive communications, the OMB serves as a hub of institutional experience for the

¢ Congressional opposition to the Iraqg War did not culminate in a landmark law similar to the War Powers Act of
1973. However, House Democrats began to rally around the plan of phased troop withdrawal as early as 2005 and the
opposition to the war also at least in part contributed to their electoral success in the congressional elections as as well
as in the presidential elections of 2008. More importantly, the NDAA in 2005 asserted Congress' role in overseeing
the war in Iraq and the treatment of detainees in U.S.-run prisons abroad.
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office of the presidency seeking to sharpen the strategic value of SAPs across administrations in
response to legislative pressure in draft NDAAs. I find that presidents time SAPs targeting the
NDAA almost identically across my period of observation: just prior to the floor debate and vote.
By doing so, presidents communicate their positions in the process of lawmaking prior to
legislators discussing the committee report and the entire text of the respective bill. Clearly, this
has been identified as an ideal point for preemptive intervention that presidents target regardless
of the individual characteristics of the incumbent or the variance in contextual factors.

In sum, my contextuality argument consists of three contextual determinants of presidential
assertiveness: the composition of government, the level of polarization in congressional voting
behavior and the level of presidential approval rating. I place special emphasis on settings of
divided government because this contextual factor aligns closely with the institutional theory that
informs my gradual change and my critical juncture argument. In divided government, agenda
leadership, committee processes and congressional decision making operate under the control from
the party that is not the president’s. Hence, opposition to the president is well positioned to exert
congressional pressure on the White House. This is particularly evident in the House’s largely
majoritarian rules that foster a strong bargaining posture for the controlling opposition party.
Therefore, I side with the body of literature that finds divided government to be a contextual factor
with the most direct consequences for interbranch dynamics (Guenther and Kernell 2021; Hassell
and Kernell 2016; Kriner and Schwartz 2008). Thus, I argue that party control stands out as the
primary institutional determinant of assertiveness in presidential preemptive interventions though
SAPs. Levels of polarization in Congress and approval ratings complement my assessment of the
context in which interbranch dynamics unfold over time, but both come with less immediate
institutional consequences than the setting of government. Thus, the proximity to institutional
theory accentuates the contextual factor of divided government without discounting the relevance
of polarization and approval ratings.

Overall, my theoretical framework establishes five hypotheses that encapsulate the
empirical expectations of my three central arguments. I expect a gradual increase in presidential
assertiveness in response to congressional pressure through the authorization leverage. Also, |
argue that executive challenges are more assertive after 9/11 as compared to pre-9/11 years because
congressional strategies to balance presidential dominance in foreign policy adapt to the legacy of

the critical juncture. Lastly, divided government, high levels of polarization and high approval
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ratings individually contribute to increasing presidential assertiveness in preemptive SAP. Table

3.1 lists the hypotheses per central argument and briefly summarizes their rationales. Afterwards,

I consider limitations and frontiers of historical institutionalism and transition to the research

design that prepares the analysis.

Table 3-1: Overview of my hypotheses

Central Argument Hypothesis Expectation Rationale

Critical juncture H1 Presidential assertiveness in Rally-‘round-the-flag effect
SAPs released after 9/11 extends presidential power,
increases significantly as permissive conditions fade,

compared to the pre-9/11-
years

tougher scrutiny of executive
discretion, lasting legacy

Gradual change H2

Presidential assertiveness in
SAPs rises gradually in
response to the wider
application of the
authorization leverage in
Congress

Presidential dominance in foreign
policy leads lawmakers to play to
their =~ remaining strengths,
channeling power of the purse,
urgency of must-pass bills,
disarm veto threat

Contextuality H3

Divided government
increases the prospect of
more assertive SAPs

Opposition party control
accentuates interbranch friction,
Congress invests more in
oversight, institutional leverage
(e.g. committee chairs)

H4

High levels of polarization
are positively correlated
with more assertive SAPs

Preemptive assertiveness rallies
copartisans and confronts
opposition, defines partisan cues

HS5

High  approval  ratings
correlate with more assertive
SAPs

Public support empowers
presidents to  communicate
opposition more assertively and
complicates congressional
challenges, prospect of success of
preemptive SAPs increases

Source: Own illustration.
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3.5 Limits and Frontiers of Historical Institutionalism

No theory comes without limits that mandate criticism. Historical institutionalism assumes
a longitudinal perspective that compels institutional approaches to review longer periods of time
for the benefit of uncovering temporal factors that otherwise remain unseen — regardless of whether
they trace back to critical junctures or incremental shifts. This long view arguably complicates
falsification. The critique rests on the question whether institutional evolution could be detached
from the impact of previous actions and institutional continuity to discount the most prominent
premise of historical institutionalism (Peters 2019: p. 99). Put differently, historical
institutionalism’s explanatory capacity might be limited by the difficulty to discern between what
it can and what it cannot explain. A similar and more fundamental critique holds that it might not
be an approach in its own right given its connections to rational-choice and sociological
institutionalism. I argue that my account of historical institutionalism’s ontological signposts in
contrast to rational-choice and sociological institutionalism at least partly addressed this problem
in the beginning of this chapter. In doing so, I emphasized historical institutionalism’s uniqueness
and its explanatory capacity, which includes a certain proximity to the study of interbranch
dynamics in the US. Also, the precise arguments in connection with my research interest are
informed by historical institutionalism and they are indeed falsifiable in terms of the potential to
find empirical patterns that contradict my claims. Hence, the question of what historical
institutionalism can and cannot explain is also to some extent an empirical one with variation
across the specific research interest.

Additional criticism leveled against historical institutionalism posits that it lacks the capacity
to predict behavior because it omits basic premises about actors and their motivations. Put simply
and given its theoretical signposts, historical institutionalism is sometimes depicted as being “[...]
incapable of doing other than postdicting changes in the equilibria that otherwise characterize the
predictions of this approach.” (Peters 2019: 101) leading to only descriptive accounts of change.
However, historical institutionalism’s penchant for contextual variance, agency within structures
and different modes of change indeed allow for detailed accounts of the mechanisms that undergird
change. This is evident in its methodological frontiers where there is a noticeable shift towards
multimethod approaches of the kind pursued here where inferential statistical assessments emerge
more prominently (Fioretos et al. 2016). It might not be as strong in making predictive assumptions

about behavior when compared to the rational utility maximizers in rational-choice approaches,
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but case-specific knowledge and the contextuality of agency under the impression of imperfect
regulation of shared powers do establish rather general assumptions about intra- and interbranch
dynamics.

Another limitation is more serious with regard to the account of historical institutionalism
presented in this chapter. The role of ideas for institutional theory does not feature prominently
even though there are good reasons for doing so. “Rather than hiding the interpretative elephant in
the classical historical institutionalism tent, let’s admit that ideas need to be there to make the
processes and the mechanisms of gradual change into a deeper theory of ideas and institutions.”
(Blyth et al. 2016). I hinted at this factor previously when I argued that the ideas about the extent
of presidential privilege certainly changed across American history and between the branches of
government. Not addressing ideational factors as coequal in the study of institutional change
certainly is a caveat in my approach, but it is a productive limitation in the sense of ensuring
ontological precision. As such, engaging in the ongoing debate on how to best incorporate
ideational factors within historical institutionalism would require to explore a frontier that moves
closer towards the sociological strand in institutional theory, which might reassert criticism about
a lack of ontological demarcation. Also, my research agenda centers on a rather narrowly defined
mechanism of presidential preemptive pressure to the benefit of empirical precision, which would
imply difficulties in reaching the level of abstraction required for seeing shifts in ideas. Hence,
there is a trade-off between ontological and empirical precision and the exploration of such
theoretical frontiers within historical institutionalism.

Historical institutionalism’s explanations for change in institutions are open-ended, which
can complicate the empirical measurement of the expected dynamics. The effects of critical
junctures and gradual change have natural or at least perceivable starting points such as the
increase of contemporary presidential power in foreign policy or the terrorist attacks of 9/11. Yet,
the inclination for longitudinal perspectives can obscure answers to the question of when the
effects of endogenous or exogenous drivers of change are expected to fade or become
inconsequential and why this might occur, which complicates efforts to discern the types of change
from the original path-dependency engrained in the institution’s creation. Thus, the theory can
struggle to reconcile the inherent long view with precise predictions about the duration of theorized
effects — especially, because it remains hypothetical how institutions might have changed in the

absence of critical junctures or endogenous and incremental shifts. This difficulty engrained in
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historical institutionalism’s core propositions. Concerning critical junctures, the effect of the
exogenous shock has a lasting legacy and interbranch dynamics never return to the antecedent
conditions, which is why there is no natural endpoint by design.

The incremental nature of gradual change defies clear-cut periods of institutional stasis and
fluidity and, instead, accentuates